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Iozocan I'aane Kapenoena

CIEHHUAIIUCT

VYnpasnenue Pocpeectpa no Pecniyonuke Kapenus
MarucTpaHT

®unuan HOY BO «MexayHapoaJHOTO HHCTUTYTA
SKOHOMMKHU U ITpaBay» B I. [leTpo3aBonacke

r. [lerpo3aBojack, Pecniybnmuka Kapenus

BOIIPOCBHI PEAJIM3AIINUA ITPABA YCTYIIKN TPEBOBAHUA
HA CTAIUHU UCITOJTHUTEJIBHOT'O NTIPOU3BOACTBA

Anuomauu}l: 8 OaHHOU cmambve asniopom pacemampuearomcsa Hekomopbvle aK-
mydaijlbHble 60NPOCHL, CBA3AHHbIE C pemuwuueﬁ ycmynku npae u obsizannocmell Ha

Ccmaouu UCHOJIHUMETIbHO2O0 npous*eodcmea.

Knroueswie cnoea: ycmynka mpebosanus, yeccus, yeoenm, yecCUuoOHapuii, UCnoJ-

HUumenvbHoe l’lp0u360()Cl’l’l60.

Bormpocsl peanuzaiuu nmpaBa ycTynku TpeOOBaHUS HA CTAUH UCTIOIHUTEIHLHOTO
MIPOU3BOJICTBA, HECMOTPS HAa CBOKO MAJIOM3yUYE€HHOCTb, HA MPAKTUKE BCTPEUAOTCS J0-
BOJIBHO YacCTO, ¥ B PAJIC CIy4aeB, BRISBISIOTCS CBS3aHHBIC C HUMU MPOOJIEMBI TIPaBO-
BOTO PETYJIMPOBaHUs, TPEOYIOIIUE CBOETO paspemnieHusi. Kpome Toro, MUMEHHO Malo-
M3YUYEHHOCTb JAHHBIX NpoOieM 00YyClIaBiIMBaET 3HAYUMOCTh MCCJEAOBAaHUS HEKOTO-
PBIX U3 HUX B CTAThE.

K coxxanenuto, y10BIE€TBOPEHHE MCKOBBIX TPEOOBaHUI Ha Cy/neOHOM MpoIlecce,
HE BCErjia MOXET CIYKUTh 00ECIEUUTEIIbHOM MEpOH JIsi TOro, YTO MPEACTaBUTHCS
BO3MOXHOCTh B3bICKATh JOJT C JIOJDKHHUKA. B maHHOM cutyaruu, 11 B3bIcKaTens Oy-
JET IPUEMIIEMO PACIIOPSIAUTHCA CBOEH 3aI0J>KEHHOCTBIO MO-UHOMY — IIPOU3BECTH 3a-
YeT WX YCTYIKY TPEOOBaHMIA.

[Tox ycrynkoit mpaBa TpeboBanus, cornacHo ['paxknanckomy kojaekcy Poccuii-

ckoii denepanuu (ganee 'K PD), cienyer noHumarth nepeaayy KpeauTopom (1ieaeH-
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TOM) MPUHAJJICKAIIETO eMy MpaBa (TpeOOBaHMs) IPYyTroMy JIUITY — IIECCHOHAPHIO, HO-
BOMY Kpeautopy [2, ct. 382]. Takas ycTynka 10omycTHMa B TOM ClIydae, €Clid OHa He
IPOTHBOPEYHT JCHCTBYIOIIEMY 3aKOHOIATENILCTBY WK A0ToBOpY [2, . 1 ct. 388].

[IpencraBnsercss HEOOXOAMMBIM, JJIsSi Hadaja, paccka3aTh O TMOPSAKE 3aMEHBI
B3BICKATEJIS HA CTAIMM UCTIOJIHUTEIHLHOTO TTPOU3BOJICTBA!

1. B cinyyae BBIOBITHS OAHOM M3 CTOPOH MCHOJHUTEIBHOTO MPOU3BOACTBA
(cMepTh rpakJlaHWHA, peopraHu3allys OpraHu3alliy, yCTYIKa MpaBa TpeOOBaHMsI, Te-
peBOJ 10JTa) CyAeOHBI MPUCTAB-UCTIONHUTEb TPOU3BOIUT 3aMEHY ITOM CTOPOHBI
UCIIOJTHUTEIBHOTO MPOU3BOJICTBA €€ MPABOIPEEMHUKOM.

2. CynieOHBIM MPUCTAB-UCIIOJIHUTENb MPOU3BOAUT 3aMEHY CTOPOHBI HCIIOTHH-
TEJIBLHOTO MPOU3BOJCTBA:

1) Ha OCHOBaHMU CY/JEOHOTO aKTa O 3aMEHE CTOPOHBI UCIIOJHUTEIBHOTO MPOU3-
BOJICTBA MPABOMPEEMHUKOM I10 UCTIOJHUTEIBHOMY JIOKYMEHTY, BBIJITAHHOMY Ha OCHO-
BaHUU CyJ€OHOTO aKTa UK SBIISIONIETOCS CYIeOHBIM aKTOM;

2) Ha OCHOBAHHUHM ITPABOYCTAHABJIMBAIONINX JOKYMEHTOB, ITOITBEPIKIAFONINX BbI-
OBITHE CTOPOHBI UCTIOJIHUTEIHLHOTO TTPOU3BO/JICTBA, 110 UCIIOJHUTEILHOMY JOKYMEHTY,
BBIJJAHHOMY MHBIM OPTaHOM WJIM JOJIKHOCTHBIM JIMIIOM, B CJIy4ae, €Clii TaKoe IpaBo-
MPEEMCTBO JOITYCKAETCA 3aKOHOAATENbCTBOM Poccuiickon denepanuu, ¢ nepenadei
MPaBOMPEEMHUKY MPaB U 00S3aHHOCTEH, YCTAaHOBJICHHBIX 3aKOHOAATEIbCTBOM Poc-
cuiickon deaepanumu.

3. O 3aMeHe CTOPOHBI UCIIOJHUTEIBHOTO MPOU3BOJICTBA MPABOMPEEMHUKOM CY-
NEeOHBII MPUCTAB-UCIIOJHUTENb BBIHOCHT IOCTAHOBIIEHHE, KOTOPOE YTBEPKAAeTCs
CTapIIUM CYJI€OHBIM IPUCTABOM WJIM €70 3aMECTUTENIEM U KOIHSI KOTOPOTO HE TI03/IHEE
JTHSI, CJIEJTYIOIIETO 3a JJTHEM €T0 BBIHECEHUS, HAITPABISAETCS B3bICKATEIIO U JIOJKHUKY,
a TaKXe B Cy/[, IPyTrOi OpraH WIH JOJKHOCTHOMY JIUILY, BBIIABIIUM UCITOJTHUTEIbHBIN
JIOKYMEHT.

4. JIns mpaBONpeeMHUKA BCE JEUCTBUS, COBEPILIEHHbBIE 10 €r0 BCTYIUICHHS B UC-
MOJIHUTEIILHOE TPOU3BOJICTBO, 00sI3aTENbHBI B TOW Mepe, B KaKOW OHM ObUIH 00s13a-
TEJIBHBI /111 CTOPOHBI UCTIOJTHUTEILHOTO ITPOU3BO/ICTBA, KOTOPYIO TPABOIPEEMHHUK 3a-

meHwm [1].
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['paxITaHCKUM 3aKOHOAATEIIHLCTBOM PETYJIUPYIOTCS OTHOIICHHUS YCTYIIKH IpaBa
TpeOOBaHUS JIUIIIbL B 00111eH (hopMe, HO HUTE HE TIPOIKMCaHO 00 0COOCHHOCTSIX JaHHOU
CICIJIKH Ha CTAJINU UCIIOTHUTEIILHOTO MTPOU3BOICTRA.

BreiienuM HEKOTOPBIC U3 3THX 0COOCHHOCTEH:

1. Ieccus 6 ucnonnumenvrom npoussoocmee He byoem npouszsedena 6e3 cyoeo-
HO20 aKkmad.

[Tonoxenus @enepanprHoro 3akona ot 02.10.07 Ne229-D3 «O06 uCIOTHUTETLHOM
IIPOM3BOJICTBEY MOAYCPKHUBAIOT, YTO HEOOXOIUMBIM YCIOBUEM TSl YCTYIIKH IpaBa Ha
JAHHOM CTaJHMM IIpoIecca, SBISICTCS B3aMMOJCHCTBHE IEPBOHAYAIHLHOIO M HOBOTO
B3BICKATENIsA, a TaKXKe CyJIeOHOTrO NMPHUCTaBa W CYJa, BBIIABIIETO HCIIOTHUTEILHBIN
TuCT. B cimyuae BBIOBITHS OHOM W3 CTOPOH MCIIOTHUTEIBHOTO TTPOU3BOICTBA (B TOM
YHUCJIe B CBSI3U C YCTYIKOM MpaBa TpeOOBaHUs) CyAeOHBIM MPUCTAB-UCIIOTHUTEIL Ha
OCHOBAaHHHM CYyJCOHOT0 aKTa, aKTa JPYroro OpraHa WiM JTOJDKHOCTHOTO JIUIA TTPOU3BO-
JTUT 3aMEHY ATOH CTOPOHBI MCIOJHHUTEIBHOTO MPOU3BOACTBA €€ IMPABOIPEEMHUKOM
[1, c. 52].

CnenoBatenbHO, I TOTO, YTOOBI OCYIIECTBHJIACH 3aMEHa IEPBOHAYAIBHOTO
KpeaUuTOpa Ha HOBOTO B3BICKATEIIS, IOCICTHEMY HE OyIeT JOCTATOYHO TPOCTO MOIIH-
caTh JOTOBOP IIECCHUHU C MTEPBOHAYAIBHBIM KpeIUTOpOoM. JIJIsT TOT0o, YTOOBI IPOU30IILIA
yCTYIIKa. HE0OOXOAMMa CaHKITUS TOCYIapCTBEHHBIX opraHoB. HOBBII kpeauTop, ¢ 3asiB-
JICHUEM O 3aMEHEe CTOPOHBI €€ MPABONPEEMHUKOM. JTIOJDKEH 00OpPaTUTHCS B TOT CY/I, KO-
TOPBIM OBLT BBIIAH UCITOJIHUTEIIbHBIN ToKyMeHT. [Tocie oOparieHus, HOBBIH KPEIUTOP
JIOJKEH TTOJTYYUTh B TAHHOM CY/I€ UCIIOJTHUTEIBHBIN JTUCT, B KOTOPOM OH yKa3aH Kak
B3bICKaTeNb. [IpekHU NCTTOTHUTEIBLHBIN JINCT JOJDKEH ObITH OTO3BAH U3 MOpas3/iese-
HUS CyIeOHBIX MPHUCTABOB MMEPBOHAYAIBHBIM KpeauTopoM. Ha ocHOBaHMM HOBOTO HC-
MOJTHUTEJIFHOTO JIMCTA, IMOJJAHHOTO HOBBIM KPEIUTOPOM, CYyACOHBIM MPUCTAB-UCIION-
HUTEJTh BEIHOCHUT ITOCTAHOBJICHUEM O 3aMEHE CTOPOHBI B MCITOJTHUTEIILHOM ITPOHU3BO/I-
CTBE — IIPEKHET0 B3BICKATES Ha HOBOTO.

[Ipu ycTynke mpaBa, HOBBIM B3bICKATEIb JOJKEH YUYUTHIBATh, YTO JJI HETO, KaK
IIPABOMPEEMHHKA, BCE JEHCTBUSI, COBEPIIICHHBIE 10 €r0 BCTYILJICHUS B MCTIOJHUTEb-

HOE MPOU3BOJICTBO, 00s3aTEIIBHBI B TOM MEpe, B KAaKOW OHU OBLIM O0S3aTECIIbHBI IS
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IpeKHETro B3bICKaTelsa. Hampumep, eciau nmepBoHAYaIbHBIA KPEIUTOP, OTKA3aJICS T10-
JYYUTh BElllb, U3BATYIO Y JOJKHUKA IIPU UCIIOTHEHUU UCTIOIHUTEIIBHOTO JOKYMEHTA,
TO HOBBIM B3BICKATEJIb HE CMOXET TpeOoBaTh Iepenadyu emy dtoi Bemw [1, m. 1,
n. 3 cr. 43].

2. Ilpaso mpebosarnus nepexooum ¢ MOMEeHmMa 3aKI0ueHUsi 002080pa YCMYNKU.

B cooTBeTcTBUU C rpaxaaHCKUM 3aKOHOJIaTEILCTBOM, MOMEHT MEpexoja mpana
(TpecOOBaHus) OMpENCIIIeTCs MOMEHTOM 3aKIIOUCHHUS JO0roBopa ycTymku [2, m. 1
cT. 433]. C npyroii CTOpPOHBI, YTOOBI OCYIIECTBHTH IEpexoj IpaBa (TpeOOBaHMS)
MMCEHHO B paMKaX HCIIOJHUTEIBHOTO IIPOM3BOJICTBA, TPEOYETCs MOTyUYCHHE Cy1eOHOTO
WJIM MHOTO aKTa, Ha OCHOBAaHWU KOTOPOTO CYJACOHBIN MPUCTaB-UCIIOTHUTEIb TPOU3BE-
JIET 3aMEHY B3bICKATEIIS.

CrnenoBarelbHO, TOCTATOYHO CJIOKHO OMPEACIIUTh, C KAKOI'O MOMEHTA IMPOUCXO-
JUT 3aMEHa KPeJAUTOpa M0 UCTIOJHUTEIIBHOMY ITPOU3BOJICTBY. BO3MOXKHBI clieytomye
BapHUaHTBl: MOMEHTOM IIepexojia OyJeT CUMTAThCSd MOMEHT 3aKJIIOUYCHHUS JO0roBOpa
YCTYHKH TpeOOBaHMS, MOMEHT BCTYIUICHHUS B 3aKOHHYIO CHIIY aKTa Cyja WU APYroro
OopraHa Wiy JOJKHOCTHOTO JIMIIA O IEPEMEHE JIUIl B 00s13aTENIbCTBE, JINOO MOMEHT BbI-
HECCHHMS CyACOHBIM ITPHCTaBOM-HCIIOJIHUTEIIEM ITOCTAHOBIICHHS O 3aMEHE B3BICKATEIIS.
Mexay TeM, TaHHBIA BOMPOC UMEET JNEeHCTBUTEIBLHO BECOMOE MPAKTUYECKOE 3HaUe-
HHE.

CrnoxuBIIasCs B TTOCJICIHUE TOJIBI Cy1eOHasl MPAaKTHKa, MO3BOJISET IPUNUTH K BBI-
BOJIy, YTO MOMEHTOM Tepexo/ia nMpae (TpeOOBaHMU) OT MPEXKHETO KPEIUTOPA K HOBOMY
KPEAUTOPY O HCIOJHUTEIHLHOMY JIUCTY SIBIIIETCS MOMEHT 3aKJIFOUYCHHS JOTOBOPA
IIECCHUH, TIOCJIE KOTOPOTO MPEXHUN KPEIUTOP OKOHYATEIIBHO BBHIOBIBACT W3 JIAHHBIX
npaBoOTHOIIEHUI. TakuM 00pa3om, yCTyIKa MpaBa B UCTIOJHUTEIIBHOM MTPOU3BOJICTBE
HUMECT IPayKIaHCKO-IIPABOBYIO U MpOIECCyaabHy0 cocraBistomyio [3]. Martepuaib-
Hasl COCTABJIAIOIIAs BEIPAXKAETCS B TOM, UTO TIOCPEICTBOM 3aKJIFOUEHUS JJOTOBOpPa I1eC-
CUU MEXIy IIEICHTOM H [IECCHOHAPHEM, OCYIIIECTBIIACTCS MTePEMEHA JIUII B 00S3aTENb-
CTBE B paMKax T'Pa)KIaHCKO-TIPABOBOTO 3aKOHOAATEILCTBA, a HEIOCPEJICTBEHHO 3a-
MEHa B3BICKATEJIs B UCMIOJIHUTEILHOM MPOU3BOJCTBE MPEACTABISACT COOOM pe3yabTaT

neccun. OHAKO, HEOOXOAUMO OTMETHTD, UYTO MOJ00HAS MPaKTHKA chopMHUpOBaIach
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Ha OCHOBaHUU paHee nericTBoBaBiiero denepanbuoro 3akona ot 21.07.97 Nol119-03
«O0 HUCIIOTHUTETHPHOM MMPOU3BOJICTBEY», B KOTOPOM HE TpeOOBAIOCh BHIHECEHUE CY1e0-
HOTO aKTa, JIJIsl 3aMEHBI KpeAuTOpa. A KakuM 00pa3oM Cyabl OyIyT ONpenemsiTh Mo-
MEHT TIepexo/a MpaBa TpeOOBaHUS M0 HOBOMY 3aKOHOJIATEIHCTBY, MOKAKET JaTbHEH-
11asi MpaBOIPUMEHUTEIbHAS TTPAKTHKA.

[ToxBonist UTOT, HEOOXOIUMO OTMETHUTH, YTO OBLIU 3aTPOHYTHI AKTyaIbHBIC TIPO-
OJIeMBI, KacaTeIbHO peau3allii yCTYIKY MpaBa TPeOOBaHUS HA CTAINH UCTIOTHUTEITh-
HOTO TIPOM3BOICTBA. [I0CKOJIBKY, TaHHBIC BOMPOCHI SIBJISIOTCS TOCTATOYHO JUCKYCCH-
OHHBIMH Y HEOJHO3HAYHBIMHU, HEOOXOJMMa HMX TIIAaTelIbHAs mepepaboTka, a Takke

NPUHATHE KOHKPETHBIX MEP MO UX Pa3peIICHUIO.
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