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NUMYIECTBEHHO-ITPABOBOE INOJIOKEHHUE KEHILIINH
B AHI'JIMM XIX BEKA

AHnomayua: 6 0aHHOU Cmambve agmopoM paccCMampuaromes 0CHOBHbLE IMANbl
Da36umus UMywWeCmeeHH020 NOJONCEHUU HCEHWUH PA3TUYHBIX CI0e8 HaceNeHus 68 An-
enuu 8 XIX eexe, a maxoice 0CHO8HbIe akmul, pecyaupyroujue dannvie momenmol. Coe-
JIGH 8618600, YMO HECMOMPs HA NPUHAOLEHCHOCHb K PA3HBIM COYUATbHLIM 2PYNNAM,

3AMYIHCHUE HCEHWUHBL He 001a0anu 8cem HADOPOM epaiCOaAHCKUX NPas.

Kniouesuvie cnoea: umyuecmeo, 6pCZLlHO'C€M€ZZHble OMHOUIEHUAL, Common LCZW,

Equity.

B Anrnuu B XIX Beke ObUIM IPEANPUHATHI IEPBBIE MOMBITKUA K (POPMUPOBAHUIO
IOPUINYECKOTO paBeHCTBa moJioB. [Ipoiiecc Kk 3ToMy OBLIT IBOJIIOIMOHHBIM C TIPEOI0-
JICHUEM TPaJIUIIMOHHO-KOHCEPBATUBHOM, BO MHOTOM (€0 aTbHOM, PABOBOM HIE0JI0-
MU B cpepe reHiepHbIX OTHOIEHUH. CTOUT 3aMETUTh, UTO AHIJIUS HE UMEJa €UHOM
IIPABOBOM CHUCTEMBI, TaK Kak 1Mo Akty 00 Yuum 1707 r., 3aKiII0O4eHHOMY MEXITy AH-
rmver u lloTmanauen, nocieaHsss COXpaHuiaa CBOK IMPABOBYIO CHUCTEMY, MOITOMY
peub MoNJeT 0 mpaBe AHIIIMU, @ UMEHHO 00 MMYIIIECTBEHHO-TIPABOBOM IOJIOKEHUU
>keHIIMH B XX Beke.

C xouna XVIII — gagana XIX BEKOB I0JIOKEHHE KEHIIIUH HAUNHAET IOCTEIIEHHO
U3MCHSTHCS: OHU HAYMHAIOT TOBOPHUTH O CBOMX MaTePHAIBHBIX, OOIICCTBEHHBIX U I10-
JUTUYECKUX MpaBax. [[aHHBIN TpoIiecc BO MHOTOM 3aKOHOMEPEH M ITPOTEKas MPaKkTH-
YECKHU BO BCEX €BPOMNEUCKUX CTpaHaX.

B neproii monorune X1 X Beka cornuaabHbIN COCTAaB HaceICHUs AHTIIMU ObLT He-
onHopoaeH. OCHOBHOE MECTO B SKOHOMUKE 3aHsJIa OypiKyasus, CylecTBOBaJla U apu-

CTOKpatus, Ipou3pacTaj CpeIHuil Kiacc u kiacc padbouux. «OdorameHue 0ypxya3suu
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IPUBOJMIO K COMMKEHHUIO 00pa3a >KM3HHU U COIUAIBHBIX MPUOPUTETOB MPOMBIIIIICH-
HHUKOB U 3eMeNIbHOM apucTokparumy» [1]. Takum o0pa3oM, MEHsIIOCH CYIIECTBOBAHHUE
KCHILMHBI: TIOBEJICHIE, OTHOIICHHE K OKPY KAIOIIEMY MHUDY.

Jlpyroe moyiokeHne OXBaThIBAJIM AHTJIMICKHUE JaMbl, POBOIUBIINE CBOE BPEMS
B MIPa3IHOCTH U aocyre. Jlean He 3aHUManuch (PU3NYECKUM TPYIOM, COOTBETCTBEHHO
OHM HE MMEIIM YKOHOMUYECKOW CaMOCTOATENBHOCTH. K CTaTyCy MaHHOW KaTeropuu
KEHIMH ObUTH OJIM3KH >KE€HBI MPOBUHLIMATIBHBIX IBOPSH. J[aHHbIE KEHIIUHBI BOOIY-
IIEBIJIM PYCCKUX MOperuiaBaresnei. Hamm enqnHo3emMersl BOCXHUINAINCh KPacoTOH aH-
TIINYaHOK, UX ONPSITHOCTBIO, IPOCTOTOM U OJ1aropoacTBoM [2].

CyMapoKOB, KOTOPBIN CPaBHUBAET aHIJIMYAHOK C JAPYTMMH €BPOIMEHCKUMH Kpa-
CaBUIIaMH, YTBEPXKIAeT, UTO Y HUX «TJla3a TOMHBI, O3 OTHs, 3aMeTHAa MPAayHOCThH
9yBCTB, HEJIOBKOCTh B TIOCTYTIKaX, oOpamieHusx» [3].

[Tocne 3amyskecTBa, aHTJIMYaHKA BCTyIalda B MIPaBOOTHOIICHHS, KOTOPbIE Kaca-
IOTCS TMYHBIX UMYIIECTBEHHBIX ¥ HEUMYIIIECTBEHHBIX OTHOIIICHUH.

['maBHBIM UCTOYHMKOM TPa)JIaHCKOTO MpaBa SBJISUIOCH OOBIYHOE MPaBO — HEIU-
caHHbII cBoJI 3akoHOB (Common Law).

[Tomumo Common Law B AHIIMU CymecTBOBAN Cy CripaBeiTuBocTH «Equity»
(B IepeBO/Ic 03HAYAET «PABEHCTBOY).

CyImecTBoBaO pa3iIndre MEXAy MpaBaMU 3aMy>XKHHX M HE3aMYXHHUX JKCHIIUH,
ykazanHbIx B Common Law. OauHokast *KeHIIMHA MOTJia ObITh JOBEPEHHBIM JIULIOM,
MOTICYUTENIEM, TyIICTTPUKA3YUKOM B OTHOIICHUH JIMYHBIX UMYIIECTBEHHBIX MPaB, TO
€CTh BIIa/iefia, MOJIb30BAJIaCh M paclopsbkKaaach CBOMM MMYIIECTBOM U obOiajana Jio-
CTaTOYHO IIUPOKUM HAOOPOM IpaskJaHCKUX MPaB.

B npotuBomonoxHOM mosioxkeHuu coramacHo Common Law Haxoauaach 3aMyK-
Hss sKeHIMHA. OHA He UMeNa FOPUINYECKOTO CYIECTBOBAHMS, M CYMTAIIOCH, UTO )KEHA
U MY — 3TO OJ[HO LI€JIO€, [TI03TOMY KEeHa He MOIJIa JefcTBOBaTh O€3 pa3pelieHus CBO-
ero myxa. Takum 00pa3oM, >KEHIIMHA HE MOTJIa UMETh UMYIIECTBEHHBIX IMpaB, HE
MOTJIa BAa€Th COOCTBEHHOCTBIO.

A. CyMapoKOB B 3alHCsIX YKa3bIBAET, YTO JKEHA «HE MOXKET MPOJATh, 3aJ0KHUTh,

npuoOpeTaTh UMYIIECTBO, & TAKXKE HaYaTh TSDKOY O0e3 Bemoma Mysxka» [3].
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C nmo3BoJieHUs My’Ka JKeHa MOTJia BCE K€ BCTyNaTh B UMYIIECTBEHHBIC OTHOIIIE-
Hus. JKeHmuHa Moriia oOpMUThH 3aBEIIaHKE COTJIACHO CBOUM JKENAHUSM, HO MYX
UMeJ IPaBO HE COTVIACHTHCS M OCIIOPUTH BOJTIO JKCHBI B Cyie. B ciaydae cMepTH JKeHbl,
a TaK)Ke€ OTCYTCTBHUSA JACTEH, HACICTHUKOM UMYIIIECTBA CTAHOBUIIUCH POJICTBEHHUKH T10
ee JIMHUM, B ClIy4ae €CJIM JIETH BCE K€ ObLIM, HACIEIHUKOM SIBJISUICS MYXK, a MOTOM
netu. B ciydae, ecnu s)keHa mepekrBalia Cymnpyra, TO BCs COOCTBEHHOCTD MepeXxoIuia
K HEH.

Ha maHHOM OCHOBaHUWH, 3aMY>KHEH KEHIIMHE Cy1 HE MPEBIBIISAT UCK IO BO3HHK-
IIIMM JIOJIraM. 3a JIOJITH KEHBI 00513aH 0TBeYaTh MYyK [4], HO HUKTO HE MOT 00s13aTh €ro
BBITUIATUTD KPEIAUT KEHBI, TOCKOJIBbKY CHIENIKa, KOTOpas 3aKJII0UeHa 3aMy KHEH HKEHIIH-
HOW, SBJSUIACH HENEMCTBUTENBRHOU. My MMeEN MpaBO HakKa3aThb CBOK CYIIPYry 3a
JIOJITH.

Cyn cnpasemmuBoctu (Equity), Hao60poT, BbIIENST OOJIBIIE CBOOOIBI HKEHIIH-
HaM B UMYIIECTBEHHBIX OTHOIIICHUSX

1) mo mpaBy «equity» »KeHIIWHA MOTJIa BJIAJIETh COOCTBEHHOCTBIO, ITPHYEM OTKa-
3aThCsl OT 3TOH COOCTBEHHOCTH OHA HE MOTJIa, MMOCKOJIBKY JIAHHOE MMYIIECTBO SIBJIS-
JIOCh €€ KalmMTaJIOM U CPEJICTBOM JJISI CYITIICCTBOBAHUS;

2) paBoO COOCTBEHHOCTH JIaBAJIO JKEHIIWHE T0JIaBaTh UCK B CY/l, 3HAYUT, BIIAJIC-
HUE COOCTBEHHOCTBIO CBHJICTEIHCTBOBAJIO €€ FOPHIMYECKOE CYIICCTBOBAHUE- YKCH-
IIFHA 3aKJTI0Yaja CIeIKH U OTBEYaIa 3a CBOM MOCTYTIKH;

3) npu ycinoBun Common Law 3anpemieHust MyXy JapUTh KEHE 4acTh UMYIIIE-
cTBa, To Equity nannyto caenky paspeman [5].

[Ipu cpaBHEeHUU OBYX MpaB, KOTOPBIE CYIECTBOBAIU B AHIIIMHU, B OTHOIICHUH
UMYIIIECTBCHHBIX OTHOIIEHUH JUTS KSHIIUH, BHIHO, ¥To Common Law He nmpu3HaBal
KCHIMUHY CYOBEKTOM I'paKIAaHCKUX IpaB, B TO ke Bpemsi EquUity B kauecTBe mpaBa
CIIPABEAJIMBOCTU TO3BOJISIIT JKEHIIMHE 3asBISATH O CBOMX JIMYHBIX MMYIIECTBEHHBIX
npaBax.

Ha sToM mpaBa >xeHIIUH, 3aIIUIIeHHOE TTpaBoM EqUIity, HccsKITo, IMOCTOBKY TI0-
CKOJIBKY BCE JIMUHBIE HEUMYIIECTBEHHbIE OTHOIIEHHUS PEryJIMpOBaIKChH ToJIbko Com-

mon Law.
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B Poccuu B 3TO ke Bpemsi MOSBISIETCS BO3MOXKHOCTH CYIPYrOB 3aKIIIO4aTh
CHEIIKH MEXKIy coO0HM Kak MEXIy MOCTOPOHHUMH JAPYT APYTY JUIAMHU, 9TO OBLIO 3a-
KPEIUICHO OT/ICIbHO B 3aKOHE [7], HO JIUIIb CITyCTSI HECKOJIBKO JIET B clieAyromek dop-
mynupoBke: «IlosicHeHue, 4To mpojia’ka UMEHUS OT OJJHOTO CyIpyra Apyromy He Mmpo-
TUBOPEUUT 3aKOHY». TakuM 00pa3omM, pyccKue KEeHIIMHbBI 0CBOOOIMINCH OT OpeMEHH
MYKCKOW OMEKU Oyiarojapsi TOMy, UTO MX MYXbsl M OTIbI JTOOMBAIUCH OCIAOJICHUS
IIPUCMOTPa CO CTOPOHBI TocynapcTaa [8].

HcknroueHre B MpaBOOTHOIIEHUSIX COOCTBEHHOCTH B AHTJIMU COCTaBJIsijIa KOpPo-
nesa. [lonoxxenue koposieBbl B cpepe mpasa Ob110 cBOOOJHBIM. OHA UMeNa aHAJIOTHY-
HBbIE CBOEMY MY’KY IpaBa, a TaKke I0pUIuiYecku He Obuta nogunHeHa eMy. Koposesa
MOTJIa «KYIUTh 3€MJII0 M COCTaBUTh ApEHIHBIC JIOTOBOPHI, MOJy4aTh MOJAPKH OT
MYKa, TPeIbABATH HCK» [4]. CymMapoKOB yTBEpIKa, 9TO KOPOJIeBa «HE IO JIMHEHA 00-
psnam, ...He IJIaTUT MeHH, 0e3 CyNpyra HauMHAeT TSHKOY, TPUOoOpeTaeT, 3aKia/IbIBaeT,
3aBeIaeT, Yero JPYrue KCHbI JUIICHB [3].

JIndHpIe HEMMYIIIECTBEHHBIE OTHOIICHUS MOYKHO MPOAHAIM3UPOBATh C JIBYX IO~
JIO’)KEHUI: BCTYIICHHE B OpaK U OTHOIICHHUS C JICThMHU.

JIx. TlepkuH yKka3bpIBaj, 4TO aHTJIMYAHE XEHWIHUCHh JIOBOJILHO MO3HO B CpaBHE-
HUU C JPYTUMU €BPOIEeHCKUMU cTpaHaMu. OCHOBHOM BO3pACT Ui BCTYIUICHUS B Opak
y AeBYIIKU ObT 23-26 JeT, 71 My KYUHBI — 25—29 J1eT.

bpak 3akirouancs Ha OCHOBAHMY HECKOJIBKUX MO3ULIHM.

1 — MyX4rHa — €CTECTBEHHBIN KOPMUJICI], a )KeHa U JETHU HaXOJATCS Ha €ro Io-
NICYCHNH;

2 — KTO-TO JIOJDKEH YIPaBJIATh JOMAITHUM X035HCTBOM, M, KOHEUHO, 3TO JIOJDKEH
OBITh MY’>KUMHA, TaK KaK OH 0oJiee My/Ip;

3 — IOJDKEH CYIIECTBOBATh aOCOJIOTHBIN COIO3 CEpIIla, KU3HHM M Korenbka. K
TOMY K€ OpaK J1aBaJl )KEHIIMHE CTaTyC KEHBI U MaTepu B OOIIIECTBE.

bpak Haxoaumcs moa KOHTPOJEM U IIEPKBH, U rocynapcTBa. iMeHa BCTymarommx
B Opak O KHBI ObUTH HA3bIBATHCS B IEPKBU B TEUEHUE TPEX BOCKPECEHHM OIS,

Cornacue Ha Opak JaBajl OTell, a Corjiacusi MaTepu He TpeboBaochk [1].
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[ToBTOpHBIN Opak cunTaICs HEAEUCTBUTEIbHBIM MIPU KU3HU Cylpyra U HaKasbl-
BaJicsi Kak mpectyrieHne. OgHAKO eciy CyNpyr yMupal, MOBTOPHBIA Opak paspe-
1aJcs.

brina ouenp crporas npouenypa BCTymuieHus B Opak. Eciau mosoable aroau He
NPUAECPKUBATUCH JAHHBIX MPABUII JIJIs1 IEPEMOHUH, TO OpaK CUUTAIICS HEACHCTBUTENb-
HBIM, JIETH HE3aKOHHOPOXIeHHbIMU. K Tomy ke, untaem y CymapokoBa A., €ClIH )KEeH-
IMHA pokaeT peOeHKa BHE Opaka, TO peOCHOK JOJKEH OBITh OTJaH Ha BOCITUTAHHUE
OTILy, a caMy JKCHIIMHY 3aKII0Yar0T Ha roJl B TFOpbMY [3].

JKeHMHBI U3 apUCTOKPATUYECKUX ceMel Toxke moauuHsiucs Common Law, Ho
MOCKOJIBKY OHU MMEJIH JCHBIH, TO TIOJIyYalu FPUINYCCKYIO 3alUTy Ha mpase Equity,
B OOJIbIlIel CTENEHU B OTHOIIEHUH COOCTBEHHOCTH. TO €CTh, )KEHILMHBI UMENU Cpe-
CTBa K CYIIIECTBOBAHHIO M HUKAK HE 3aBUCEIH OT Myka. CyMapoKoB A. yKa3bIBaeT, YTO
0COOEHHOCTBIO TIOJIOKEHHS JKE€H JIOPIOB SIBIISIETCS TO, UTO OHU «CYJIATCS B Tajnare
mpoBy [3]. IMeHHO B 3TO cpejie HauMHAET pa3BUBATHCS YaCTHOE MPABO MIIH CeMEH-
HOE IIPaBo.

Bbpaku, KoTOpble 3aKIOYalINCh CPEIHMM KIJIACCOM, peryiaupoBainuck Common
Law, u xeHIuHa B JaHHOM Opake Obljia Oojiee 3aBUCHUMOM, 4eM apucTokpaTka. O
npase Equity peun u uaru He MorIIO.

Kennl pabouunx Tak xe noaunHsutick Common Law, HO X TTOJIOKEHHE 3aBUCEIIO0
OT 0ObIYaeB pa3HbIX YaCTEU CTPAHBI.

Ha ocHOBaHUU BBINIEU3II0KEHHOTO, HECMOTPSI HA MPUHAUIEKHOCTh K Pa3HbBIM CO-
IUaJIbHBIM IPYIIaM, 3aMyHHUE )KEHILUHBI HE 00J1a/1a]i BCEM HAOOPOM IpakIaHCKUX
npaB. OHM HE BJIaJIe]IN COOCTBEHHOCTHIO (32 UCKIIIOUEHHEM apUCTOKPATOK, KOTOPHIE
I0JIH30BAIIUCH MpaBoM Equity), He uMenn paBo BBHICTYIIATh OT CBOETO UMEHU B CY/IE,
HE MOTJIU NPEIbIBIAThH MpaBa Ha J€TEl, HE MOTJIM MOTPeOoBaTh pa3Bol. Ho KeHIuHbI
B AHIJIMH, HE 0071371251 OIMHAKOBBIMU IIPaBaMU ¢ MY>KYMHAMU B 00J1aCTH UMYIIIECTBEH-
HBIX OTHOILLEHUI, UMEJTU OTPOMHOE BIIMSAHHE HA OOIIECTBEHHO-TIOJIUTHYECKYIO KU3Hb
CTpaHsI [6].

[TpoGnema HecnpaBeATMBOrO OTHOLIEHUS K KEHIIMHE OCTaBajlach HEPEUICHHOM

emle gocrtatroyHo noaro. Toneko B nepuoa mexay 1850 u 1923 rogamu >keHIIUMHBI B
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AHTIMY HAYMHAIOT MTOCTENIEHHO MOJTyYaTh IOPUINIECKOE PABEHCTBO C MYKYMHAMH, HO
dbyHmamMeHT OOpbObI 3a dSMAHCHUMAIMIO KEHIIMH OBbLIT 3aJI0KEH MPUHSATHEM IyCTh U
OrpaHUYEHHBIX 3aKOHOB B nepBoi nosioBuHe XI1X Beka.

TakuM 3aKOHOM, KOTOPBIA CITIOCOOCTBOBAJ PACIIMPEHUIO UMYIIICCTBEHHBIX TIPaB
YKEHIIIMH B AHIJINH, sBIIsIETCS akT «O0 uMyIecTBe 3aMyKHUX keHmun» 1870 roma —
TiepBasi MOMBITKA 3aKOHOAATENSI OTONTH OT MPUHITUTIA OOIITHOCTH CYNPYKECKOTO UMY-

mecTBa.
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