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OCYHWECTBJIIEHUIO UBBUPATEJIBHOI'O ITPABA (§107 YK ®PI')

Annomayusn’ ¢ cmamve 0aemcs onpeoeneHue KpUMUH0oopazyouux nPU3HaKos
8 MeopuU 2epMAHCKO20 Y20I08H020 NPABA, ONPeOensemcs ux sHaueHue 0Jis 3aKoH00a-
mens u npagonpumerumens omuocumenvro Hopmol §107 VK @PI (6ocnpensmcemeo-
ganue ocyuwjecmeieHulo usbupamenvbHo2o npasa). llposooumces ananius 00beKmMueHbIX
U CyOBLEeKMUBHbIX NPUSHAKOS PACCMAMPUBAEMO20 COCMABA Npecmynto2o deanus. Ha
OCHOBAHUU NPOBEOEHHO20 AHANU3A ABMOPOM 0eNdemcs 661600 O MOM, YUMO KPUMUHO-
00pazyrouuM NPUHAKOM OAHHO20 COCMABA NPECMYNHO20 OeaHUsl A6AAemcs Cnocob
cogepuleHus npecmynieruss, Yacmo cam no cebe npecmynHvlii: HACuiue uiu yepo3d
€20 NPUMeHeHUsl, 8 uem cocmoum e2o cxoocmeo c 4. 2. cm. 141 VK P®.

Knwueesvie cnosa. OPI, Yeonosuwiii kooekc, y20i08HAS 0MBEMCMBEHHOCMb,
B0CNPENAMCMB08aHUE, OCYWeCMEIeHUe U3OUPAMENbHO20 Npasd, KPUMUHOOOPA3YI0-
wue NpU3HAaKu, Cnocod cosepuierusl, npecmyntoe oesHue.

B yronosuo npase ®PI" moa kpuMuHOOOpa3yOIMMH MPpU3HAKAMU TTOHUMAIOTCS
00CTOSTENbCTBA, OTPAKAIOIINE B KOHIIEHTPUPOBAHHOM BUJIE BPEIOHOCHOCTD JICSHUS,
U CBUJIETEJBCTBYIOIINE O HEOOXOAMMOCTH €0 KpUMHHAIIA3AIUH.

Ha nannoHanbHOM ypoBHE, TPUMEHUTENbHO [ epMaHun, mpaBoBasi 3aiura u3ou-
paTeNbHBIX MPaB U IpaBa Ha ydacTtue B pedepeHayme 6azupyercs Ha OCHOBHOM 3a-
xkore ®PI" 1949 r. [1]. Tak ero ctathsi 3 MPOBO3TJIAIIACT:

«(1) Bce mroau paBHBI niepe]i 3aKOHOM.

(2) My>4uHBI ¥ KEHIHHBI PaBHOIIPABHBI. [ '0CYIapCTBO CIIOCOOCTBYET ACHCTBHU-
TEJILHOMY OCYIIECTBIICHUIO PABHOIPABUSI MY>KUUH M >KCHIIMH U COJACHCTBYET yCTpa-

HCHHIO BO3HHUKAIOINUX BPCAHBIX HOCJ'ICI[CTBI/Iﬁ €r0 HApYyUICHHUA.
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Hukomy HEe MOXKET ObITh MIPUYMHEH YIIEPO WIIM OKAa3aHO MPEINOYTCHHE 10 MPH-
3HAKaM €ro 1oJja, MPOUCX0XKICHHUS, PaChl, SI3bIKA, €r0 OTEYECTBA U MECTa POKIACHUS,
€ro BEpOMUCIIOBEIaHMU s, PETUTHO3HBIX WM MOJIUTUYECKUX B3I 10B. HUKTO HE 0mKeH
YIIEMJIATHCS H3-32 CBOUX HETOCTATKOB ((DU3UYECKUX HIIA YMCTBEHHBIX )».

B cratbe 38 OcHoBHOro 3akoHa I'epManuu, coaepskalieil mpaBoBbIE Mpeanuca-
HUA O BhIOOpax aemyTtaToB ['epmanckoro byHaecrara, yctaHaBIMBalOTCS TaKUE MpaBa
rpaxxnanuna OPI, kak npaBo u30upaTh U paBo ObITH U30paHHBIM. [IpaBo M30UpaThH
UMEIOT JIMLA, IOCTUTIIee BOCEMHAIATUIETHETO BO3pacTa; MpaBo ObITh U30PaHHBIM —
JuIa, JOCTUTIINE Bo3pacTa coBepiieHHoneTus. [logpodHocTn ycranaBimuBaroTces ¢e-
nepaibHbIM 3aKkoHOM. CornacHo cT. 54 OcHoBHoro 3akoHa OPI" o Bei6opax deneparnb-
HOTo npe3uaeHTa, [Ipe3nenTom MoxeT ObITh H30paH M000it rpaxaanud OPI, obna-
JAIOLIUH MPaBOM Y4acTBOBAaTh B BIOOpax B byHiectar u 1OCTUTIINIA BO3pacTa cCopoka
JeT.

3a Hanbomee TSHKKHUE TOCITaTeIbCTBAa Ha M30MpaTeNIbHbBIC PaBa rPaXkaaH v MPaBo
rpakJaH Ha y4acTue B pedepenayme, rapaHTupoBanHbIX OCHOBHBIM 3akoHOM DPT', B
YK ®PI" [2] ycTaHOBJICHA yrOJIOBHAs OTBETCTBEHHOCTD. J[i1s1 cpaBHeHus B YK Poccun
3alTUTe YKa3aHHBIX MPaB MOCBSIIEHBI cT. cT. 141,141.1, 142 w 142.1 [4]

CoOTBETCTBYIOIINE COCTABbI MPECTYIHBIX JIETHUN coaepkaTcs B pasaene 4 Oco-
oennoii yactu YK ®PI', kotopslit Hocut HazBanue «lIpectynHble qessHus NpOTUB KOH-
CTUTYIIMOHHBIX OPraHOB, a TaK)K€ CBsI3aHHbBIE C BBIOOpaMHM M ToJocoBaHuem». OH
BKJIFOYAET B c€0s CIEAYIOIIUE COCTABBI: MPUHYXKICHNE KOHCTUTYIIMOHHBIX OPTaHOB
(§105), mpunyxnenue dpeaepaapHoro [Ipe3uaeHTa u WieHOB KOHCTUTYITHOHHBIX Opra-
HOB (§106), HapyieHHE 3anpeTa MPOBOAUTH IEMOHCTPAIIUN B ONPEICICHHBIX MECTaX
(§106a), HapyIiieHHe IEATSIBHOCTH 3aKOHOaTeIbHOTO oprana (§106b), BocmpernsT-
CTBOBaHHUE OCYIICCTBICHHIO M30uparenpHoro npasa (§107), danscudukanms pe3yiib-
TaToB BBIOOpOB (§107a), danscudukamnms TOKYMEHTOB, OTHOCSIIMXCS K BhIOOpaM
(§107b), mapymienne taitHbl BEIOOPOB (§107¢), MpUHYKICHHE K OCYIISCTBICHHIO W3-
ouparenpHoro npaea (§108), oOMaH mpu OCYIIECTBICHUH H30MPATEIBHOTO IpPaBa
(§108a), B3ITOYHMYECTBO TPU OCYIIECTBICHUU n30uparensHoro npasa (§108b), mou-
kyn aenyrtaroB (§108c).
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[TepeuncnenHbIe COCTaBBI MOKHO Pa3/ICIUTh Ha JIBE OCHOBHBIE TPYTIIIBI: TIPECTYII-
HbIC JCSTHHS MTPOTHUB KOHCTHTYIMOHHBIX OpraHoB U uX wicHoB (§§105-106b) u mpe-
CTYIIHBIC JIesiHUsA, cBs3aHHBIC ¢ BbIOOpamu (§§107-108d). OxpaHsieMbIM JaHHBIMU
HOpPMaMH TIPABOBBIM 0JIATOM SIBJISIETCSI TAPAaHTUPOBAHHOE TOCYJAapCTBOM CBOOOTHOE
BOJICOOpa30BaHUE U BOJICU3BSABICHUE M rapaHTUpoBaHHas OCHOBHBIM 3aKOHOM [ep-
MaHUH JACATEIHPHOCTh KOHCTUTYITMOHHBIX OPTaHOB.

K npenmMery Haiiero mcciaenoBaHUsI HEMOCPEICTBEHHO OTHOCUTCS MPECTYITHOE
JeSTHUST BTOPOM M3 Ha3BaHHBIX HaMH TPYII, a TOYHEEe HOpMa, KOTOopas B YrOJIOBHO-
IIPaBOBOM TOPSIKE 3aIIHIACT MPOIIecC MPOBeIeHU BRIOOPOB B 11esioM (§107). Oxpa-
HSEMBIM e mpaBoBbIM Oj1arom (Rechtsgut) siBisieTcst rapaHTHPOBAHHOE TOCYIapPCTBOM
CBOOOJIHOE BOJIEOOPA30BAHKE U BOJEU3BSBICHHUE IPaXKIaH.

Hopma o BochpemsiTCTBOBaHMM OCYIIECTBICHUIO W30MpaATENbHOIO TIpaBa
(§107 YK ®PT') chopmysrpoBaHa ClIeAYIOMUAM 00pa3oM:

(1) Kto, mpumeHsisi HACWIIME WK yTPO3y €ro MPUMEHEHUs, IPEISATCTBYET BbIOO-
paM WM YCTaHOBJIEHHUIO PE3yJIbTAaTOB BEIOOPOB WIIM HApPYIIAE€T UX MPOBEACHHE, HAKa-
3BIBACTCS JIMIIIEHUEM CBOOOIBI Ha CPOK IO TISATH JIET WM JICHSKHBIM MITPagdoM, B 0C000
TSOKKHUX CITy4asx — JUIICHHEM CBOOOIBI HA CPOK HE MEHEE OJTHOTO TOJIa.

(2) Mokymienne Haka3zyemo.

[To MHEHHIO TEpPMAHCKOHN CyAcOHON MPAaKTUKH, TaHHAsS HOpMa TpecieayeT Ieb
oOecrieueHus: YCTaHOBJIEHHOTO 3aKOHOM X0J1a BBIOOPOB M TI0JICYETA TOJIOCOB ISl BbI-
pakeHus! BOJIM U30upartenen.

KprumMnHa0o006pasyromum npu3HakoM JAaHHOTO COCTaBa MPECTYITHOTO JASSHUS SBIIS-
€TCsl CI0CO0 COBEpIICHUS MPECTYIUICHHS, YaCTO caM IO ce0e MPEeCTYIHbIN: HACUIIHE
WM yTPO3a €ro MPUMEHEHHUS, B 4YeM COCTOUT €ro CXOJICTBO ¢ 4. 2. ¢T. 141 YK P®.

[To cmpicy §107 YK I'epmanun, mos BBIOOpaMH TOHUMAIOTCS TaKKE TOJIOCOBA-
HUS, B TIPOIIECCE KOTOPHIX TpaXkaaHe, 00Jaaaroniue n30MpaTeIbHbIM ITPaBOM U TIPHHM-
MAIOIMe yYacTHe B JAHHBIX BEIOOPAX, OTAAIOT CBOU I'0JIOCA OJTHOMY HITM HECKOJIBKAM

Junam, BI>I6I/IpaH HUX 13 OGIHGFO YnCilda KaHIUAATOB, IIPCTCHAYIOINX HAa 3aHATHUC OIIPC-
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JICJICHHBIM BUJIOM JIeATenbHOCTH. [0 MHBIM TO0COBaHUEM MMOHUMAETCS JIF00ast mo-
Jla4ya roJIoCOB TpaxkaaHamH, O0JIalaloIUMKU U30MPATEIbHBIM MPABOM, MO KOHKpET-
HOMY MIPEAMETHOMY BOIIPOCY, 33 UCKIFOUCHUEM BHIOOPOB.

3amernM Takke, uto Ha ocHoBaHMU §108d cdepa mpumenenus §§107-108c cy-
IIECTBEHHBIM 00pa30oM pacmupsiercs. JlaHHbIe IPeANUCcanus MPUMEHSIIOTCS K BBIOO-
paM B OpraHbl HAPOJHOTO MPEICTABUTEIHLCTBA, K BEIOOpAM JIelmyTaToB EBporeiickoro
napJiaMeHTa, MTHBIM BBIOOpaM U TOJIOCOBAHUIO TPaXKIaH B efepann, B GheeparbHbIX
3eMJISIX, OOIIMHAX U CO03aX OOIIMH, a TAKXKE K ICPBUYHBIM BEIOOpAM B OpTaHbI COITHU-
anpHOTO cTpaxoBanusa. Ha ocHoBannn §108d x BEIOOpaM W rojI0COBaHUIO MPUPABHU-
BaeTCs MOJMUCH HA IOKYMEHTAaX O BBIABMKECHUU KaH/IUIaTOB HAa BEIOOPHI UJTU MPH MO/ -
NMUCAaHUHU JOKYMEHTOB HapOIHON WHUITHATUBEI.

OOBbEeKTUBHBIE MPU3HAKU JAHHOTO COCTAaBA XapaKTEPU3YIOTCS CIEAYIOIUMHU allb-
TEPHATUBHBIMH JICHCTBUAMU: 1) MpensaTCTBOBaHUE BHIOOPAM WIIH HAPYIICHHE UX TPO-
BEJCHMS WJIU 2) TPEMATCTBOBAHUE YCTAHOBJICHHUIO PE3yJIbTATOB BBIOOPOB. JlaHHBIC
JIENUCTBUS MOTYT OBITh COBEPILIEHHI B JIt000# hopme. OOs3aTeNbHBIM MPU3HAKOM JIaH-
HOTO COCTaBa SIBJISIETCS CIIOCO0: TPOTHUBOIIPABHOE MPUMEHEHNE HACHIIAS B OTHOIIICHHUH
MOTEPIIEBIIIETO UK YTPO3a €r0 MPUMEHEHHUSI.

3aMeTHM, YTO paccMaTpUBaEMOE HaMHU MIPECTYITHOE JACTHUS SBIISICTCS YMBIIILICH-
HBIM. B 3TOM COCTOUT MX CXOACTBO C MPECTYIUICHUSIMU TIPOTHUB H30UPATEIHHBIX MPaB
rpakKJaH U MpaBa Ha y4yactue B pedepenayme, npenycMoTpeHHbIX YK PO, cyObekTHB-
Hasl CTOPOHA KOTOPBIX TAK)KE XapaKTEPU3YETCS YMBIIUICHHONW (DOPMOM BUHBI.

Takum 06pa3om, 3HaueHNE KPUMHHOOOPA3YIOIIETO IPU3HAKA TPECTYITHOTO Jes-
Hus, npegycmotrperHoro (§107 YK ®PT'), — cnoco6 coBepiieHus npecTyIieHus, 4a-
CTO caM 1O cebe MPECTYMHBIN: HACKUIINE WK yTpo3a ero MPUMEHEHUS — 3aKII09aeTCs
B creayromiem [3].

— B IIpOIIeCcCe 3aKOHOAATENbHOM IEATEILHOCTH OH IIPEIONPENEIISIOT KpUMUHAIU-
3aIlMI0 BPEIOHOCHOTO JICSTHUS U CITIOCOOCTBYIOT KOHCTPYHPOBAHHUIO YTOJIOBHO-TIPABO-

BOW HOPMBI,
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— JUIsl IPaBONPUMEHHUTENS] KpUMUHOOOPA3yIOIUI TPU3HAK SBJISETCS IPU3HAKOM
COCTaBa ACSAHHUs, COACPIKALLETOCA B JUCIIO3UIIMU COOTBETCTBYIOIEH YT OJIOBHO-IIPABO-
BOI HOPMBI, YUUTHIBAEMOI'O B 00513aTE€JILHOM MOPSAKE IPU KBATU(PUKAIIMU KOHKPET-

HOTO IIpecTynHoro moseaeHus mo §107 YK ®PT.
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