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K BOITPOCY O IIOHATUU UCKA U ETO BUJ1OB

Armomauu}l: 6 cmanmbsve anaiusupyemcs noHAmuUeE «KUCK» 6 8p619fcaaHCKOM u ap-

oumpasxcnom npoyecce. Paccmampusaiomcs 6u0bl UCKO8 U UX OMAUYUA OpYy2 OM
opyeaa.

Knroueewie cnosa: uck, epasxicoanckuti npoyecc, apoumpaicHulii Rpoyecc, UHOU-

KAYUOHHBIU UCK, He2AMOPHBIU UCK.

Enie co BpeMeH puMCKOro Ipasa, KOTOPOE SIBISAETCS IIEPBBIM IIPABOM, PEryJINPY-
IOUIUM Tpa)<I1aHCKHE MPAaBOOTHOIIEHUS, UCK MMEJ JOCTaTOYHO OOJbIIOE 3HAYEHUE,
TaK KaK MMEHHO OH SIBJIUICS TAKUM JJIEMEHTOM TIPAKIAHCKOTO IPOLECCYaIbHOTO
paBa, KOTOPBIM YEJIOBEK MOT BBIPA3UTh CBOU TPEOOBAHHUS K IPYTOMY YEJIOBEKY.

B nHacTosiee BpeMst HICK He MOTEPSUT CBOEH aKTyallbHOCTH, HA00OPOT OH MPHOO-
peTaeT Bce OOJIBUIYI0 3HAYMMOCTh. IMEHHO HUCK CITyKUT CIIOCOOOM 3alllUThI IIPAB.

K coxanenunro, HA B TPaXKIaHCKOM IIPOLECCYAIBHOM 3aKOHOIATENbCTBE Poccuit-
ckoil denepanuu, HU B apOUTPaKHOM IpolieccyalbHOM 3akoHoaarenbcTBe PD He na-
€TCs YETKOIO OIIPEIEIICHUS UCKA, YKa3bIBAECTCS JIMIIb HA TO, U3 YETO TOJKEH COCTOSATh
UCK, T.€. KAKH€ 3JIEMEHTHI OH JIOJDKEH COAEPKATh ISl TOrO, YTOOBI CYAbl TPUHSIIH €T0
K IPOU3BOJCTBY. IMEHHO ITOATOMY OTHOCUTEIBHO IMOHATHUS UCKA BEYTCSA JOCTATOYHO
OCTPBIE JUCKYCCUHU MEXIY YUYECHBIMU-FOPUCTAMHU.

J171st TOrO, 4TOOBI ONPENIETUTH MOHATHE UCKA MPEXKIE BCETrO0 HE0OOX0IUMO CKa3aTh
0 TOM, YTO KaKJIbIM YEJIOBEK MMEET IIPABO HA 3AIIUTY CBOMX MHTEPECOB. 3AIINUTA UH-
TEPECOB U MpaB MPOUCXOAUT B Cy1eOHOM nopsiike. [[ist Toro, yToOBI cya Haval npo-

M3BOJCTBO IIO ACIY JIUIO, KOTOPOC XOUCT pCain30BaTh CBOC IIPABO HA 3alIUTy CBOUX
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MHTEPECOB 0053aHO COOOIIUTH CYIy, KaKHMe UMEHHO IpaBa, Kak OHO CUMUTAET Hapy-
IIEHbI, KEM UMEHHO OHU HapylleHbl. /[aHHbIE CBEAEHHUS JTULO JOJKHO U3JI0XKHUThH B
nucbMeHHOU (popme. B rpakmanckoM u apOUTpaskHOM CyJTOTPOM3BOACTBE MPUHSTO
HA3bIBaTh U3JIOKEHUE TAKUX JAHHBIX HCKOM, UJIH K€ UCKOBBIM 3aSBJICHUEM.

A.B. AGcansiMOB yKa3bIBaeT, YTO IMOJ UICKOM MOHUMAETCsl TpeOOBaHUE UCTLA K
OTBETYMKY O 3alIUTE €ro npaBa WM 3aKOHHOI'0 MHTepeca, 0OpalleHHOe yepe3 apouT-
PakHBIN CyJ epBoit nHcTaHIuH [1].

C MHEHHEM JaHHOTO aBTOpa CIEAYET COTJIACUTHCS, TaK KAK UCK IMPEIIOIaract
HEKoe TpeOOBaHUE K JIUITY, KOTOPBIHN, KAaK CAMTAET UCTEI] HAPYIIICHHI €T0 MpaBa WIIN Ke
orpe/ieieHHbIe 00513aTeNbCTBA, KOTOPhIE BO3HUKIIM MPU 3aKI0ueHun noroopa. Cie-
IyeT 00paTUTh BHUMAHHE, YTO B [ paXk 1aHCKOM MPOLECCYATbHOM KOAEKce U B ApOuUT-
PaXKHOM ITPOLIECCYAIbHOM KOJEKCE YKa3bIBAETCS, UYTO UCK MOJIAETCS B Cy/I IEPBOM UH-
ctanuu. O6 3ToM ke roBoput U A.B. AGcansiMoB npu onpeneIeHur UCKA.

B.B. fIpkoB BbICKa3aj1 MHEHHUE O TOM, YTO B TEOPUHU I'PAXKIAHCKOTIO MPOLIECCA UCK
MIOHUMAETCS B ABYX ACHEKTaX:

1) ucK B mpoliecCyatbHOM CMBICIIE — 00paIeHHE UCTIIA K CYy € MPOCKOOH 0 pac-
CMOTPEHUH U Pa3pElICHUH MaTEPHUATbHO-TIPABOBOIO CIIOPa C OTBETYMKOM M 3aIIUTE
HapyUIEHHOTO CyOBEKTUBHOTO MPaBa UM OXPaHsIEMOT0 3aKOHOM MHTEpECa;

2) ICK B MaTepHaIbHOM CMBICJIC — NIPABO Ha YJIOBJIECTBOPCHHE CBOMX HCKOBBIX
TpeboBanumii (mpaBo TpeOoBanus). [Ipu 3TOM HaHHBIN aBTOp yKa3bIBaeT Ha TO, yTo B
I'paxxnanckom kojiekce PO moHsATHE «UCK» YHOTPEOIISIETCsl B CMbICIE CIIOCOOHOCTH
MaTEPHAIBHOTO CYOBEKTUBHOTO TpaBa K MPUHYIAUTEIBHOMY OCYIIECTBIECHUIO Yepes3
cya. B cBsi3u ¢ 3TUM ITpaBO HA UCK B MaTEPUAIIBHO-TIPABOBOM CMBICIIE — 3TO CaMO CIIOp-
HOE€ CYObEKTUBHOE MTPABO, KOTOPOE MOXKET OBITh MPUHYIUTEIHHO OCYIIECTBIICHO [2].

Ecnu paccmarpuBaTth UCK € IBYX acCIIEKTOB, TO Ha Haul B3risa, B.B. fSpkos npa-
BUJILHO YKa3aj Ha TO, YTO C OHOM CTOPOHBI, UICK MOHUMAETCS KaK HEKOe TpeOOoBaHME
K OTBETYMKY, C IPYTrOi K€ CTOPOHBI HCK SIBJSIETCS HEKUM MUChbMEHHBIM YOEKICHHEM
CyJla, 4TO CYIIECTBYET HEOOXOJUMOCTb B Cy/leOHOW 3alluTe MpaB WIM HUHTEPECOB
uctua. Takum 00pa3oM, UICK UMEET U MPOLECCyaIbHbINA XapaKkTep U MaTepUalbHO-TIpa-

BOBOIA.
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Takum 0Opa3zoM, HCK MOXKHO OTPEIEINTh, KaK 3asBICHHOE TPEOOBAHME UCTIA K
OTBETUYMKY Ha YCTPAHEHUE HAPYIICHUH, BOZHUKIIUX MPU PEATU3ALUU UCTLOM CBOUX
3aKOHHBIX MpaB, a TAKXKE HA YCTPAHEHHE HApYIIEHUW 00s3aTENbCTB, BO3HUKILIUX B
CBSA3U C HCIOJHEHUEM I'PAKJAHCKO-IIPABOBOr'0 JIOIOBOPA.

Crnenyer oOpaTuTh BHUMAHUE HA TO, YTO UCK UMEET CBOM BU/Ibl, KOTOPBIE B HACTO-
AIee BPEMs YK€ HE TaK CHJIbHO BBIPAXKEHBI U HE 3aKPEIJIEHBI B POCCUICKOM 3aKOHO-
JaTEIbCTBE, HO BCE YK€ Pa3/ICJICHHE HA BUbI CO BPEMEH PUMCKOIO IPaBa, TaK U OCTa-
JUCh 10CTaTOYHO 3aMETHBIMHU.

Crnenyet pa3nnyaTh IBa OCHOBHBIX BHJIa UCKA, 3TO HETATOPHBIN UCK U BUHIUKA-
IIMOHHBIN UCK.

HeraTopHblil UCK — 3TO UCK 00 YCTpAaHEHUU BCSIKUX HapyILIEHUH MpaB COOCTBEH-
HUKa, HE CBSI3aHHBIX C JIUIICHUEM BiajeHus. Eciu ucXoauTs u3 NpuHajIe)kHOCTH CO0-
CTBEHHUKY TpaB BJIAJICHUS, [TOJIb30BAHUS U PACTIOPSKEHUSI, TO HA JIOJII0O HETaTOPHOIO
MCKa TIPUXOJIUTCS 3aIMTa MOJIb30BAHUS U pacropsokeHus [3].

Uro ke KacaeTcs BUHIUKAIMOHHOIO UCKA, TO B IEPBYIO OYEPEIb CIEAYET YKa3aTh
Ha TO, YTO BUHJUKAIUS IPEACTABIIAET COOOM CrIOCOO 3aIUThl UMYILIECTBEHHBIX UHTE-
PECOB TUTYJBHOTO BJIAJEIbIA, CIIOCOO MONIYYUTh KOHKPETHO-OMPEACIECHHYIO BEIb B
cBO€ (pakTHYECKOE BIIaJIEHUE U MTOJIb30BAHUE, a B CIIydae, €CIIM TAKUM JIUI[OM SIBJIIETCS
COOCTBEHHHUK, TO 1 MOJIyYEHHUE BEIIH B CBOE PACHIOPSIKEHUE OT JIUIA, HE3aKOHHOTO €ro
yaepxuBarolero. TakuMm o0pa3oM, BUHIUKAIIMOHHBIA MCK, 3TO MCK HEBJIAJCIOIIECTO
COOCTBEHHHUKA K BJIaJICIOIIIEMy HECOOCTBEHHHUKY O BO3BpaTe Bellu B Hatype [4].

Takum 06pa3om, HETATOPHBIN NCK UMEET MECTO B TOM CIIydae, KOTJa HapyIICHBI
1paBa UCTLA, @ BUHIUKAIIMOHHBIN HCK HIMEET MECTO B TOM CJIy4ae, €CJIM HapyIIeH UMY-
HIECTBEHHBI MHTEPEC UCTIA.

CymiecTByeT 1 TakoW BUJ MCKa, Kak rpynmnoBoi uck. Cornacuo ct. 225.10 Ap-
OUTpaXXHOTO TpolieccyaabHOro kojekca PO «wopuanyeckoe win Gu3nuecKkoe JuIo,
SIBJISTFOITIEECS] YYaCTHUKOM MPAaBOOTHOIIICHHUS, U3 KOTOPOTO BO3HUKIIHA CIIOP WK TPeOo-
BaHWeE, BIIPAaBE 0OPATUTHCS B apOUTPaKHBIN Cy/ B 3alIUTy HAPYIICHHBIX WM OCTIApH-
BAEMBbIX MPAB U 3aKOHHBIX UHTEPECOB JAPYTHUX JIUIL, SBJISIONIUXCS YYACTHUKAMU ITOTO

€ MPABOOTHOIIECHHUS (fanee — rpymnmna jun). B 3amuTy npaB u 3aKOHHBIX UHTEPECOB
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IPYMIBI JHI] TAK)KE MOTYT OOpaTUThCSI OPTraHbl, OpPraHUu3aliy U rpaXaaHe B Clydasx,
IpeTyCMOTPEHHBIX (beaepaibHbIM 3akoHOMY [5]. Takum 00pa3zoM, rpynImoBbIM HCKOM
ABIISIETCSL TAKOW MCK, KOTOPBIN BBIpa)kaeT TpeOOBaHKE 00 YCTpaHEHWU HAPYIICHUH B
3aIMTY HAPYUICHHBIX MPAB OINPEICICHHON WM K€ HEONPENEIICHHOW I'PYNIBI JIULI.
Hampumep, npokypop Ioaa UCK B CyZ, O 3aLIUTE IIPAB HEONPEAEICHHOTO KpyTa JIULI.
[Ipuyem HapyLIEHHBIMU IPABAMH MOTYT OBITh, IPaBO Ha JKU3Hb, €CJIU, HATPUMED, 3/1a-
HHUE HE yJIOBJIETBOPSET TPEOOBAHUSAM CTPOUTEIBHBIX HOPMAaTUBOB U T. II.

Takum 00pa3oM, UCK ABIISIETCS TAKOW KaTeropueu, KoTopas UMEeT MECTO Kak B
Ipa)/IaHCKOM, TaK U B apOUTPaXHOM CYAOIPOU3BOJICTBE, KPOME TOTO, IOHATHE HCKA
KaK B OZJHOM, TaK U B IpPyI'OM CYIOIIPOU3BOJICTBE SBIACTCSI UACHTUYHBIM.

Ha Ham B3risiq ocHOBHas mpo0OsieMa, CBsI3aHHAsI C OHSITHEM MCKa, 3aKITH0YaeTCs
B TOM, 4YTO HA 3aKOHOJATEIBHOM YPOBHE HE OIPEACIICHO YETKOE IOHATHE UCKA, YTO
OPUBOJUT K OOJIBIIMUM JUCKYCCHUSM OTHOCHUTENIBHO €ro MOHATHsS. Taxke He yKa3aHbI

BHAbI KUCKA, YTO TAKIKC ABJIACTCA HCAOIIYCTHMbBIM.
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