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KOpunndeckuiit UHCTUTYT

OI'AOY BO «¥OxHo-Ypanbsckuil rocygapcTBeHHbl yHuBepcute» (HIY)

r. Yensaounck, YensOnackas 001acTh

HOBBOBEJEHUSA ®EJEPAJTBHOI'O 3AKOHOJATEJIBCTBA
O TPETEHCKOM PA3EUPATEJIbCTBE

AHnnomauyusn . 6 npeocmasienHol pabome ucciedosamenem npo8oOUMcs CPaGHU-
menvHulti ananuz @3 « 06 apobumpadsice (mpemeiickom pazoupamenvcmee) 6 POy u O3

«O mpemetickux cyoax 6 P®y.

Knroueswvie cnoea: mpemeiickoe pazdoupamenbcmeo, ¢heoepanbhblli 3aKOH, ap-

oumpadsic, mpemeticKutl cyo.

C 1 cents6psa 2016 roxa Berynuin B cuity denepanbubiii 3akoH «O0 apOuTpaxke
(TperelickoM pazOupatensbcTBe) B POy, KOTOPHBINA (paKTUUECKH 3aMEHHIT IEHCTBYIOIIUN
B TO BpeMst Dexnepanbubiii 3akoH «O Tpereiickux cygax B POy». [losTomy nepBoHa-
JalbHO TpeOyeTCs COCTaBUTh CPABHUTEIBHBIN aHAIN3 HOPMATUBHO-TIPABOBBIX aKTOB,
a TaKXKe BBISIBUTh OCHOBHBIC PA3ITUYMS MEXKTY HUMHU.

Bo-niepBrix, 6bu1a pacmmpena cdepa npumenenus O3 «O6 apOutpaxke (Tperei-
CKOM pa30upatenbcTBe) o cpaBHeHHIO ¢ D3 «O TpeTelcKux cyaax», Tak Kak OH pe-
TYJIUPYET MOPSAOK 00pa30BaHUS M JACSITEIBHOCTH HE TOJBKO TPETEHCKUX CYZIOB, HO
MIOCTOSTHHO JICUCTBYIOIINE apOUTpakHbIE yUpEeKIeHUS Ha Tepputopuu Poccuiickoi
®denepanuu, a Takxke apouTpax (Tperedickoe pazOuparenbctBo). [IpeumyniectBamu
JIEUCTBYIOIIETO 3aKOHOIATEILCTBA O TPETEHCKOM pa30upaTenbCTBe, SIBISETCS TO, UTO
OTJICJTbHBIC TIOJIOKEHUS €T0 CTaTel MPUMEHSIFOTCS JJI1 OPraHU3allii MK IYHAPOTHOTO
KOMMEPYECKOTO apOuTpaxa, Ha KOTOPOTO HE paCIPOCTPAHSIIOCH JCHCTBUE MPEIBITY-
miero 3akoHa. Takke ObUIM KOHKPETHU3HPOBAHBI CIOPHI, KOTOPHIE MOTYT OBITH pac-
CMOTPEHBI C TOMOILBIO TPETEHCKOTro pa3dMpaTenbCTBa, HAPUMEp, CIIOPbI MEKIY CTO-
POHaMU TPaKAAHCKO-TIPABOBBIX OTHOIIEHUH, CIIOPOB B 001aCTH MPO(heCCHOHATBHOTO

CIIOpPTa M CIIOPTa BBICIIUX I[OCTH)KCHPIﬁ.
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Bo-BTopsix, B @3 «O6 apbutpaxke (TperelickoMm pa3douparensctse) B PDy» Obiu
BBEJICHBI CJIEIyIOLIME OCHOBHBIC TOHSATHS, TaKUE KaK apOUTp, apOUTpax, KOTOpHIE
TpeOyroT Oosiee yriyOIeHHOTO U3yUeHus. 3HaYUT, apOUTpoM cTas 0003Ha4aThCs Tpe-
TEHUCKHUM CYJbs, a TPETEUCKOE pa3doupaTeabCTBO MproOpeno GopMyIUpOBKY Kak ap-
outpax. CienyeTr 3aMeTUTh, UTO JTAHHBIE MOHATUS TOXKJIECTBEHHBI, BE/Ib YIOTPEOIIs-
IOTCSl B TEKCTE 3aKOHA KaK CHHOHUMBI. COIIacHO JIEHCTBYIOIIEMY (penepaibHOMY 3a-
KOHOJATEIbCTBY JAHHBIC MOHATHS MPUOOpPEH Cleayonmii Bua: 1) apoutp (Tpereii-
CKHI Cybsl) — pusnueckoe U0, N30paHHOE CTOPOHAMM WJIK M30paHHOE (Ha3HAUYCH-
HOE) B COTJIACOBAHHOM CTOPOHAMH WJIM YCTaHOBJIEHHOM (heiepajbHbIM 3aKOHOM I10-
pAZIKE JUISl pa3pelieHus Cropa TPETEHCKUM cyaoM. JlesTenbHOCTh apOUTPOB B paMKax
apOuTpaxa (TpeTelcKoro pa3OoHpaTenbCTBa) HE SBISIETCS MPEANPUHUMATEIBCKOM;
2) apouTpax (TpeTerickoe pa3OHpaTesIbCTBO) — MPOIECC Pa3pelICHHs CIiopa TPETeH-
CKUM CYJOM W TMPHUHATUSA PEUICHUS TPETEUCKUM CyJIOM (apOUTPakHOrO pEIIeHHs).
Hano ckaszaTh, 4TO U3MEHEHUSM MOJIBEPTIUCH HE TOJIBKO 3TH OCHOBHBIC MTOHSTHS, 3a-
kperieHHble B @3 «O tpereiickux cynax B POy, HO U pAll Apyrux, HaIpuMep, TpeTei-
CKUM CYyJOM TeNepb MPU3HAETCA €IUHOJUYHBIM apOUTp WM KOJUIETUs apOUTpPOB.
Taxxe MOSBUIOCH MHOXKECTBO MOHSITHM, HE HAIIEIUINX OTPAXEHHs B MPEIbIIyIIeM
3aKOHOJIATEIBCTBE O TpETEHCKOM pa3zbuparenbcTse PO.

B-TpeThux, Ha 3aMeHy TpeTelCKOMY COTJIalleHUI0 NpUILIo apouTpaxuoe. Cyiie-
CTBEHHBIMU MpeuMyIIecTBaMu u3MeHeHHo r1aBbl || rinaBer @3 « O6 apbutpaxe (Tpe-
TeiickoM pazouparenbcTBe) B POy sBisiercs: 1) Oosee moapoOHas HHGOpMAIHUs O COo-
CTaBJICHUH, 3aKJIFOUEHUH, TOJIKOBAaHUH, UCTIOJHUMOCTH U JEUCTBUTEIHHOCTH apOuUT-
PaXXHOTO COTJIAIICHHS; 2) HEKOTOPBIE MPAKTUYECCKUE MOMEHTBI, TPEOYIOIIHNE 3aKOHO-
natenbHoro 3akperienus B @3 « O Tpereiickux cynax B POy, Obuin oTpakeHsbl B CT.
8 u ct. 9 D3 feiicTByIONIErO 3aK0HA; 3) BIIEPBBIC JACTCS ONPEICICHNUE apOUTPAKHOTO
COTJIallIeHHs], KOTOPOE BBIPAXKAETCS KaK COTJallleHHe CTOPOH O Nepenaye B apOuTpaxk
BCEX WJIM OMPEJCIICHHBIX CIIOPOB, KOTOPbIE BOSHUKIIA UM MOTYT BOSHHUKHYTH MEXKIY

HHUMHU B CBS3H C KaKUM-JIHOO KOHKPCTHBIM IIPABOOTHOIMICHHUCM, HEC3aABUCUMO OT TOTO,
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HOCHJIO TaKO€ IIPABOOTHOIIEHHE TIOTOBOPHBINM XapaKTep WM HET, a TAKXKE €ro 3aKJIro-
YeHUs B BUE apOUTPaKHOW OrOBOPKH B JOTOBOPE WJIM B BUJIE OT/AEIBHOIO COTrJialle-
HUSL.

B-uetBepthix, ['maBa |1l CocraB Tpeteiickoro cyna, Obia MpakKTUYECKH TTOJTHO-
CTBhIO U3MEHEHA, Be/lb COJIEP )KaHHUe €€ CTaTel CYIIECTBEHHO OTIMYAeTCs OT colepKa-
HUS CTaTel MPEXHEro 3aKoHa, Takke B JEHCTBYIOLIEM 3aKOHE 3aKPETUIEHO, YTO COCTaB
TPETEHCKOTO CyAa Ha3HAYaeTcsl MO0 U3 €MHCTBEHHOTO apOuTpa, JIM0O0 U3 KOJIJIETHH
apOUTPOB, KOT'/1a paHblie U30UpaTUCh TpeTeiickue cy1pH, [IpenmyiiecTBamu sBiseTCs
TO, 4TO OBLITM KOHKPETU3UPOBAHBI HEKOTOPHIE TPEOOBAHMSI, PEIBABIIIEMbIE K apOUT-
paM U KOTOPOE HE YUUTHIBAIKCH B MIPEKHEM 3aKOHE: 1) METh BBICIIIEE IOPHIUICCKOC
o0pa3oBaHHe, KOTOPOE JAOHKHO OBITh MOATBEPKIECHO BBIIAHHBIM Ha TeppuTopuu Poc-
cuiickoit denepanyiv AUMIOMOM YCTAaHOBIEHHOTO 00pasia, MO0 JOKyMEHTaMH UHO-
CTPaHHBIX T'OCYJIApCTB, MPU3HABaeMbIMU Ha Teppuropuu Poccuiickoin denepanuu;
2) IOpUAMYECKU 3aKPEIUICHHBI BO3pacT apoutpa (JIMI0, HOCTHUTIIEE BO3pacTa JBa-
JIIATH TISATH JIET).

B-nsthIx, KOMIETEHUUAX TPETEHCKOTO Cyda 3aKpenuyioch, YTO TENeph TPeTei-
CKUH CyJl MOXKET B JJFOOOM U3 3THX CITy4aeB MPHUHATH 3asIBICHUE O TOM, YTO OH MPEBbI-
[IaeT MpeJebl CBOCH KOMIETEHIIMH, TIPU 3TOM, €CJIM OHO OBLIO CAENIaHO MO3HEeE, HO
COUTET 3a/IEPKKY ONpaBAaHHOM. Takxke TpEeTEeUCKH Cy ] MOKET IPUHATH TOCTAaHOBJIE-
HUE 10 3asBJICHUIO, JTM0O0 KaK IO BOMPOCY MPEABAPUTENIBHOTO Xapakrepa, 0o B pe-
IIEHUH TI0 CYUIECTBY cropa. B HOBOM 3akoHOAATeNbCTBE ObUIO PErylaMEHTUPOBAHO,
YTO €CJIM TPETEUCKUI CyJ] MPUHUMAET IOCTAHOBJIEHHUE 10 BOIIPOCY MPEIBAPUTEIBHOTO
XapakTepa, UTo OH 00J1aJjaeT KOMIIETEHIIUEH, J1I00ast CTOpOHa MOKET B TEUEHHE OJTHOTO
Mecsla Mocjae NOJYYeHHUs] YBEAOMIICHUS O MPUHATUU 3TOTO IMOCTAHOBJIEHUS MOAATH
3asIBJICHUE B KOMIIETEHTHBIN Cy/1 O MIPUHATHH PEIIEHUs: 00 OTCYTCTBUH Y TPETEHCKOTO
CyJla KOMIIETEHIIUH.

Cratbs 17. IlonHOMOYHME TPETEHCKOTO Cy/la PACHOPSIANTHLCS O MPUHSITUU o0ecTie-
YUTEJIBHBIX MEP

B-mectrix, B @3 «O6 apOutpaxe (Tpereiickom pazdouparensctse) B POy nosBu-

Jack OTIeNbHAs TiaBa 5. Benenue apOutpaxka, KoTopas 3aKpernmia;
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1. IMpunnuner apoutpaxa (ct. 17). CieayeT ckazarh, YTO B CTaThe JAAHHOTO 3a-
KOHE B OTJIMYME OT MPEAbIAYIIEro 3aKOHOJATEIbHO HE 3aKPEIUICHbl IPUHIIUI 3aKOH-
HOCTH W KOHuAeHIMambHOCTH. [Ipy 3TOM, KOHPUACHIHAIBHOCTS apOuTpaXka pac-
cmatpuBaetcs B cT. 21. HoBoBBe[ieHEM 3aKOHA SBIJISIETCS] TO, YTO CTOPOHBI TPETEH-
CKOTO pa30upaTeIbCTBa MOTYT JIOTOBOPUTHCS 00 OTKPBITOM 3acElaHUU WU MHOE HE
IpeIyCMOTPEHO 3aKOHOM. (Hampumep, myOJudyHbIe Jena).

2. OcHOBHBIC TIpaBUJIa MPOLEAYpbl apouTpaxka. (ct. 19). 'oBopuTCs, 4TO «Tpe-
TEHUCKUM CyJl MOXKET C COOJIIOICHUEM MOJI0KEeHUI HacTosero deaepanbHOro 3aKkoHa
OCYIIECTBJISTh ApOUTPAK TAKUM 00pa3oM, KaKOM OH MOCUYUTAET HAJICKAIUM, B TOM
YHCJI€ B OTHOIICHUH OTPEICNICHUS TOMYCTUMOCTH, OTHOCUMOCTH M 3HAYEHUS JTH000T0
J0Ka3aTrenbcTBay. HyxHO oT™MeTuTh, uTo B 4. 3 cT. 67 I'TIK P® ckazano, 4To «cyn
OLICHMUBAET OTHOCHUMOCTH, JOIYCTUMOCTh, JOCTOBEPHOCTh KaXIOr0 JI0Ka3aTelb-
cTBa...». Takxke B 4. 2 cT. 67 ['TIK P® 3akpemnsieHo, 4To «HUKaKue JOKa3aTelbCTBA HE
UMEIOT JUISI CyJa 3apaHee YCTAaHOBJICHHOW CHIIBD». TakuMm 00pa3oM, HEOOXOIMMO H3-
MEHUTH 4. 2 cT. 19 cneayromum o0pa3oM: «...B TOM YHCIIE B OI[EHKE JOMYCTUMOCTH,
OTHOCHMOCTH, IOCTOBEPHOCTH KaXJA0TO JOKAa3aTeIbCTBAY.

3. Mecto apoutpaxa (ct. 20) B 4. 2 koTOpOIi cCKazaHo, 4yTo « TpeTelcKuii Cy 1 MO-
KET, €CJIM CTOPOHBI HE JOTOBOPUIIUCH 00 MHOM, COOpaThes B JIIOOOM MECTe, KOTOPOE
OH TIOCYUTAET HAJUJICKAIIUM JUISI TIPOBEJCHHSI COBEIaHUs MKy apOUTpaMu, 3aciry-
IIMBAHUSI CBUJIETEJICH, SKCIIEPTOB UM CTOPOH JIUOO JIJIi OCMOTpa TOBApOB, APYIrOro
UMYIIECTBA WU IOKyMEHTOB.» Hy>XHO cKa3aTh, 4TO HEOOXOIMMO U3MEHHUTD U JIOTIOJ-
HUTH JIAaHHYIO CTaThIO, YTOOBI OHA TTpuoOpena cieayromuid Bu: « TpeTeiickuii cyx Mo-
KET, €CJIM CTOPOHBI HE JJOTOBOPUIIUCH 00 MHOM, COOpaThes B IIOOOM MECTe, KOTOPOE
OH TIOCYUTAET HAJUJICKAIIUM JUISI TIPOBEJCHHSI COBEIIAHUs MKy apOUTpaMu, 3aciry-
IIMBAHUS CBUJIETEJICH, SKCIIEPTOB WM CTOPOH apOuTpaxka JIubo IJisi OCMOTpa MU HC-
CJICIOBAHUS MUCHbMEHHBIX U BEIICCTBEHHBIX JI0KA3aTEIIbCTB. )

4. CocTaB u pacmpe/ielieHUEe PacXo/I0B, CBSI3aHHBIX C pa3pelieHueM Ccriopa B ap-
ourpaxe (Ct. 22). B 4. 4 c1. 22 0TMEUEHO, 4TO «B paMKax apOMTpaXka, OCYIICCTBIIsAC-

MOT'O TPETEHUCKUM CyAO0M, OOpa30BaHHBIM CTOPOHAMM JUIsl pa3pelieHUs] KOHKPETHOTO

4 www.interactive-plus.ru
Conep:xumoe qoctynuo no gunenzun Creative Commons Attribution 4.0 license (CC-BY 4.0)



Scientific Cooperation Center "'Interactive plus™

cropa, pa3Mep ToHopapa apOUTPOB OMPEIEISAETCS MO COTJIAIICHUIO CTOPOH, a MPHU OT-
CYTCTBUH TAKOTO COTJIAILIEHUS — TPETEUCKUM CYZOM C YYETOM LEHBI UCKA, CII0KHOCTH
criopa, BpeMEHH, 3aTPAueHHOT0 apOUTpaMu Ha BeJIeHUE apOuTpaxka, v JIOOBIX JPYTUX
OTHOCSAIIUXCS K JIeTTy OOCTOSITENBCTB.» TpedyeTcs BHECTH TaKUe U3MEHEHUS: «... H
HHBIX 00CTOSITENIHCTB 1O JIETY» — 3TO HE U3MEHUT IOPUIUYECKOr0 COJIep )KaHue CTaThH,
HO IIOMOXET CKOPPEKTUPOBATH €€.

5. Havamo ap6utpaxa (ct. 23) [laHHast CTaThs SIBJISICTCS BBEACHHOM, a HCU3MEH-
HOM B JECHUCTBYIOIIEM 3aKOHOAATEIbCTBE O TPETEHUCKUX CyJlaX. ITO FOBOPHUT, O TOM,
YTO OBUIA YUTCHBI MPOOEITHI MPUMEHEHHS TIPEKHETO defiepanbHoro 3akoHa. Cka3aHo,
YTO apOUTpaX MO KOHKPETHOMY CHOPY HAaYMHAETCS C (DAKTUYECKOTO MOMEHTA MOJIy-
YEHUS UCKOBOTO 3as1BJICHUS] OTBETUUKOM, KOHEUHO, €CJIM HHOE HE IIPETYCMOTPEHO CTO-
pOoHaMU apOuTpaxa.

6. B c1. 25 @3 nosBWIOCH OTPaHUYCHHE, CBI3aHHOE ¢ M3MEHEHUEM WJIU JIOTIOJ-
HEHUEM CBOMX MCKOBBIX TPEOOBAHUH WU BO3PAKEHUU MPOTUB HETO, TENEPh TPETEH-
CKHI1 CyJl MOKET OKa3aTh B IPUHATHH JIOMIOJTHEHHOTO UCKOBOTO 3asBJICHUS WU BO3pa-
KEHUM MPOTUB UCKA JIMOO TOMOJHUTEIBHBIX JI0KA3aTeNbCTB C YUETOM JIOMYIIEHHON
3a/IEP’KKU B UX NMPEAbIBICHUM.

7. IlosiBuniace HOBasi ctaThsi «ColleCTBHE Cy/Aa B TMOJYYEHUH JI0KA3aTEIbCTBY
(ct. 30), KOTOpast 3aKpeIUIeT, YTO B paMKaxX apOUTpaka, aIMUHHCTPUPYEMOTO TTOCTO-
STHHO JIEHCTBYIOIIUM apOUTPaKHBIM YUPEKICHUEM, TPETEHCKHUIM CYJl UM CTOPOHA C
corjacusi TpeTeMCKOro cyjaa MOXKeT 0OpaTUTHCA K KOMIIETEHTHOMY Cy/y C 3alpOCOM
00 OKa3aHMM COJICUCTBUS B MOJYYCHUHU J0KA3aTeNbCTB. KOMIETEHTHBIN Cy/ BBINOJ-
HSIET TOT 3alIPOC WUJIM OTKA3bIBAET B €r0 BHIMIOJIHEHUU B MOPSAKE U MO OCHOBAHMSIM,
KOTOPBIE IPEAYCMOTPEHBI MPOLIECCYATbHBIM 3aKOHOIATENBCTBOM Poccuiickonn Pene-
pauum.

B-cenapMbIxX, OBUT BKIIFOUEH LIENBIN PsJl, PETYIUPYIONINX apOUTpak B HOBOM (e-
JepajibHOM 3aKOHE:

1. 'maBa 6, KkOTOpas pacIUCHIBAET MPOIECC MPUHSITHUS ApOUTPAKHOTO PEIICHUS U

IpeKpalleHust apoOUTpaxa, TO €CTb PACKPhIBAET OCHOBHBIE HOPMbI, IPUMEHUMBIE K CY-
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mecTBy cropa (ct. 31); mokasbIBaeT MPOIEAYPY HPUHATHS PEIICHUS KOJUICTHEH ap-
ouTpoB (cT.32); BONPOC YPEryJupoOBaHUs CIOpa C TOMOIIBI0 MUPHOI'O COTJIAIICHUS
(ct. 33); ycranaBimBaer (opMy H cojaep)kaHHe apOuTpakHoro perieHus (cT. 34);
OIpe/IeIIsIeT TOCTAaHOBJICHNE TpeTelckoro cyna (cT. 35); yTBep)KaaeT OCHOBAHUS H
npoIece mpekpamieHus apourpaxka (ct. 36);.pa3bsACHIIOT BOIPOCH 00 HCIPABICHHUIX
U Pa3bSICHEHUSIX apOUTPAKHOTO PEIICHHUS, a TAKKE O JOTOTHUTSIIEHOM apOUTPaKHOM
peIlleHnH 1 BO30OHOBIIEHUHU TPEeTecKoro pasouparenscTa (cT. 37); TpeOyroT 00s13a-
TEJIBHOCTH apOUTpayKHOTO pemieHus (cT. 37); XpaHeHHne apOUTPaKHbIX PEIICHUH, TO-
CTaHOBJICHHI O TIPEKpAIleHUH apOUTpaka U MaTEPHAIIOB JeJI apOuTpaxka.

2. I'maBa 7, KoTOpasi MOKa3bIBAET MPOIIECC OCTIAPUBAHUS APOUTPAKHOTO PEIICHUS

3. I'maBa 8, paccmarpuBaeT mpoleypy NMPUBEICHUS B WUCIIOJIHCHHE apOUTpaxK-
HOTO pEeIIEHUSI.

4. T'maBa 9, KOTOpas yCTaHABIUBACT OOpa3OBaHUE M JEITEIHHOCTh MOCTOSIHHO
JEHUCTBYIONTUX apOUTPAKHBIX yupexkaeHui B Poccutickoit @eaepanuu.

5. I'masa 10, koTopast BBISBISET COOTHOIICHHE apOUTpaXka U MpoLEeayphl Meaura-
1017078

6. 'maBa 11, mpemycmaTpuBaroiias OTBETCTBEHHOCTh HEKOMMEPUYECKOW OpTraHHU-
3alliu, IPU KOTOPOM CO371aHO TIOCTOSTHHO JICUCTBYIOIee apOuTpakHOE yUpEeKICHUE,
u apOuTtpa.

Takum oGpazom, denepaibHOE 3aKOHOIATEIBCTBO O TPETEUCKOM pa3doupaTess-
CTBE MPETEPIICIIO KapINHAIbLHBIC U3MCHECHHS, B KOHCUHOM HUTOTe, ObLT DenepaabHbIi
3akoH «O0 apOuTpaxke (TpererickoM pa3duparenscTse) B PDy», KoTOphIit IpeacTaBmI

TPETEUCKUE CyAbl B HOBOM BHUJIE.

Cnucox aumepamypol
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