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IMPOBJIEMbBI YCTAHOBJIEHUA
N JOKA3BIBAHUA ®PAKTOB, UMEIOIIINUX
IOPUINYECKOE 3HAYEHHUE

AHHOmMayua’ 6 0aHHOU cmamve pacCMOmpeHa npooema yCmano8ieHus: U 00Ka-
3b18aHUsL OpuOUdeckux gaxkmos. [Ipusederno onpedeneHue NOHAMUA KUMEIOUWULL FOPU-
ouueckoe 3Havenue hakmy. Ommeuena 0cobas 3HAUUMOCMb OYEeHKU U K8ATUDUKAYUU

qbaxmuttecxux obcmosmenbems.
Knrwueewie cnosa. ;opuc)uqecme QbaKn’Zbl, ycniaHosienue, 0oKa3vleaHue.

OpnHoil 13 TPAAUIIMOHHBIX MPOOJIEM IOPUINUYECKON HAYKH SIBISIETCS YCTaHOBJIE-
HUE U JOKa3bIBaHUE IOpUANYEcKUX (pakToB. OHA ABISETCS TEMOW HAYUHBIX JUCKYCCUI
CpPEAM YUEHBIX HA NPOTSHKEHUM MHOTHUX JIET.

OnHako TaHHBIN BOIIPOC, HAPSIAY C OCMBICICHHEM FOPUINYECKON OTBETCTBEHHO-
CTH U MPOLIETypHO-TIPOLIECCYyaIbHOM (OopMOii, HyK1aeTcsl B 60JIee KaUeCTBEHHOM HC-
cinenoBaHud. DakThl TOJKHBI OBITh YCTAHOBJIEHBI HaAJIEKAIIMM 00pa3oM U MOJATBEP-
KJICHBI TOKa3aTeIbCTBAMH, KOTOPBIE BBIPAXKAIOTCS B OMPECIIEHHON 3aKOHOM (opme
U TIOCPEJICTBOM KOTOPBIX IOpUINYECKUE (PAKTHI BBOASATCS B MPABONPUMEHUTEIbHBIN
poriecc.

[IpoGnemoit Ha CerogHSIIHUN ACHD SBIISETCS U YCTAHOBJICHHUE JOKA3aTEIbCTBEH-

HBIX q)aKTOB C HMCIIOJB30BAaHUEM OCOOCHHOCTEH HX HpaBOBOﬁ IMpHUPOJAbI JOKA3aTCJIb-
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CTBEHHBIX ()aKTOB, OCOOEHHOCTBIO KOTOPOH SBJIAETCSA UX OTTPaHUUYEHUE OT paHee 3a-
PETHCTPUPOBAHHBIX IOPUINYECKUX (PAKTOB. 3aKOHOJATEIb CBSI3bIBAET YCTAHOBJICHUE
IOPUINYECKUX (DAKTOB C HACTYIUIEHUEM OIPENEICHHBIX MaTEPUAIbHO-IIPABOBBIX I10-
CIEACTBUM.

Nmeromuii ropuandyeckoe 3HaueHUE (akT SBISETCS COOBITUEM HIIM JACHCTBHEM,
KOTOPOE B COOTBETCTBUU C 3aKOHO/IATEIBCTBOM BJICUET 3a COOOM ONpesiesieHHbIE Mpa-
BOBBIE MMOCJIEACTBUS. B ciiydae ycTaHoBiIeHHs (akTa, HE UMEIOILIETO IOPUAUYECKOTO
3HAa4YEHUsI, Cy/1 IPEKPALLAET MPOU3BOJICTBO M0 JIENY; B CyJl€ YCTaHABIUBAIOTCS (DAKTHI,
OT KOTOPBIX 3aBUCUT BO3HHKHOBEHHE, U3MEHEHUE WJIU NPEKPAIlCHHE JIMYHBIX WU
MMYIIECTBEHHBIX MPaB IpakJaH U opraHuzanuii. OQHaKO, 3a4acTyl0 B IPUMEHEHUHN
MaTepuaibHbBIX HOpPM IIpaBa jAomyckaroTcsi ommnOku. Cyabu HE BcCerjaa MpoBEPSIOT
(akThl Ha X IOPUANYECKOE 3HaueHue. HeqocTaTouyHo MOJHO BBISICHAIOTCS U OOCTOSI-
TEJIbCTBA, CBA3aHHbBIE C YCTAHABINBAEMBIM (PAKTOM.

B ropuandeckoil Hayke HET €IMHOTO OTBETa Ha BOINPOC, SBIIAIOTCS JM JOKa3a-
TEIbCTBA IOPUINYECKUMH (hakTamu. YeTKOro pasrpaHu4eHHs] MEXAYy HUMH HE UMe-
eTcsi. TpyJHOCTb B €ro onpeaeseHul 00yCcIaBIuBaeTCs B IPOTUBOPEUUH JIBYX OCHOB-
HBIX O3UIHAH.

CornacHo nepBoi TOUKHU 3pEHUs, I0KA3aTENbCTBA SABIAIOTCS (PAKTUYECKUMHU 00-
CTOSITEJIbCTBAMH, KOTOPBIE BOBJICUEHBI B FOPUINYECKUN ITPOLIECC U CBSI3aHbI C HACTYI-
JIEHUEM TPABOBBIX MOCHEACTBUN. OIHAKO HE KaXKIbI (aKT MOKET BBICTYNATh IOPHU-
JUYECKUM JJOKA3aTEIbCTBOM.

Bropas Touka 3peHusi OCHOBBIBAETCSI HA CPABHEHUU OTCYTCTBHUS IOPUANYECKOTO
(dakTa U J0Ka3aTeNbCTBA B Mpolecce. B mepBom citydae, UCKIIIOYaeTCsl MPUMEHEHHE
HOPMBI, TOTJIa KaK BO BTOPOM — IO O0IIEMY MpaBHITy, HE UCKIIFOYAETCs] BO3MOKHOCTb
B IIPEIOCTABIICHUY UHBIX JIOKA3aTENIbCTB.

3aBeplIaroIMM 3TaroM, BCJe 3a JOKa3bIBAHUEM IOPUINYECKUX (DAKTOB, SIBIS-
eTcs ux oleHka. OHa SBISETCS HEOTHEMIIEMBIM 3JIEMEHTOM IIPOLIECCA HA BCEX 3TaIlax.
Haubonee nmpobiieMaTHyHOM SIBISETCS OIEHKA JOCTAaTOYHOCTH COOpaHHBIX JI0Ka3a-

TEJLCTB MO JIETy.
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[Ton mpaBONIPUMEHUTENBHON JAESATEIBHOCTIO TAKXKE MOHUMAETCS MPOLECC Ipe-
oOpazoBanus nHOOpPMAITHU O (HAKTHIECKUX 00CTOSATEIHCTBAX Jeia B MH(POPMAITUIO O
OPUHATOM penieHnH. Hanboblyo 3Ha4MMOCTh IPEACTABIISIET OLIEHKA U KBalIU(UKa-
s pakTrueckux o0cTosTenscTB. KBanmupukanus npeacrasiser co00i COOTHOILIIEHUE
uHpoOpMalu O (PaKTUYECKH OOCTOSTENbCTBAX C 3aKPEIUVICHHON B IOPUAWYECKOM
HOpME IopUaAnYecKoil Moaenbio. Heo6xoaumMo oTMeTHUTh, YTo (pakTHueckoe o0cTos-
TEIbCTBO OPHUIIMATBEHO MPU3HACTCS IOPUIUIECKUM (PAKTOM U MPUOOpETET XapaKTep-
HbIE€ €My KaueCcTBa UMEHHO B pe3yibTare KBanudukanuu. Takum oOpa3zom, T0MyIIeHHE
OIIMOKH B KBAIM(PUKALIUU BJIECUYET 3a COOO0M NMpHucBanBaHue (pakTaM HECBOWCTBEHHOIO
FOPUIMYECKOTO 3HAYECHMUS, JTMO0 HA000POT, ITHOPUPOBAHUE UMEIOLIUX IOPUIUIECKOE
3HaueHue ¢paktoB. O0a 00CTOATENBCTBA BIEKYT 3a COO0I MPUHATHE HE3aKOHHOTO U
HEOOOCHOBAHHOT'O PEILICHHUS.

Hapsny ¢ paxTamu, ycTaHOBIEHHBIMU B 3aKOHHOM TIOPSIJIKE, UMEIOT MECTO OBITh
Y IPU3HAHHbIE CY/10M OOIIEN3BECTHBIMU, UMEIOILIKE PEIOAUIMATIBHOE 3HAaUEHUE, ITpe-
3yMuud U GUKIuU. OTINYUTENBHOW YepTON AaHHBIX (PAKTOB SIBJISETCS OTCYTCTBHE
HEOOXOAMMOCTH J0Ka3biBaHUA. OHU UTPalOT OOJBIIYI0 POJib JJs BCEro Iopuanye-
CKOTO Ipoliecca.

Ha ocHoBaHuu 1opunyeckux (pakToB OpraHbl U JTOKHOCTHBIE JIULA UMEIOT UH-
(opManuio 0 BO3HUKHOBEHUH, U3MEHEHUU U MPEKPAILEHUH NIPaB TPak/laH U OpraHu-
3aruit. FOpunuueckuit akT MOATBEPKAACTCS COOTBETCTBYIOIIMMU JOKyMeHTamMu. B
cllydae HEyAOCTOBEPEHUsl IOPUINYECKOro (akTa, AaHHas Mpolerypa MPOUCXOIUT B
cynebHom nopsiake. Ha ceronnsiinmii 1eHb uMeeTcst 001bI10€ KOJTUYECTBO BOIIPOCOB
10 MPAKTUKE MPUMEHEHHS YCTAaHOBJICHUSI UMEIOIIUX IOPUINYECKOE 3HaUeHHEe (DaKTOB,
OJIHMM M3 KOTOPBIX BOIIPOC O HAJTUYHUHA OTPAHUYEHHI B BOBMOXXHOCTH YCTaHOBJICHHSI
UMEIOIIUX IOPUANYECKOE 3HAaUeHHE (PaKTOB.

IOpuanueckue ¢pakThl MOTYT BBICTYIATh HE TOJIBKO B BUI€ IPOCTHIX (PparMeHTOB
COLIMAJIbHON JIEWCTBUTENBHOCTH, @ HanOOJIee CIOKHBIX, TAKUX KOTOPHIE CKIJIabIBa-
I0TCSI U3 HECKOJIBKUX IOPUIUYECKUX MPU3HAKOB.

Takum 00pa3oM, HA OCHOBAaHWHU BBILIEU3IIOKEHHOTO, MBI IPHILLIN K CIAEAYIOIIHM

BbIBOJAM.
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Bo-niepBbIX, opuanyeckue QakThl, 10Ka3aTEIbCTBEHHbIE (AKThl U JOKA3aTelb-
CTBa ABJISIFOTCS OJHOBPEMEHHO HEPA3PhIBHO CBA3AHHBIMHU M HETOKIECTBEHHBIMU 3JI€-
MEHTAaMM IIpoliecca MPaBOBOrO MO3HAHUS.

Bo-BTOpBIX, IpOIIECC yCTaHOBICHUS IOPUANYECKUX (DAKTOB 3aKITIOYAETCS B Ipe-
oOpa3zoBaHNM UMEIOITICHCS HHBOpMAINK O (haKTaxX, e CHCTEMaTU3UPOBAHNUH.

B-TpeTpux, mociie yCTaHOBJIEHHUS HEOOXOIMMBIX OOCTOSITENIBCTB, MOSIBIISIETCS
BO3MOXXHOCTh UX KBAJTU(UIIMPOBATH U 1aTh UM IOPUINYECKYIO OIICHKY B BOIIPOCE MPH-
3HAHUA WIN HEIPU3HAHUS Xa HUMU Ka4€CTB I0OPUINYECKOT0 COCTaBA.

B-deTBepThIX, BaXKHOU 3ajauell FOPUANYECKUX (PAKTOB B MPABOBOM PETYIUPOBA-
HUU SIBJISIETCS 00ecTieueHe BOSHUKHOBEHHMSI, U3AMEHEHHSI WM IIPEKPAILICHUS] IPABOBBIX
oTHOIIEHHUH. OHU BBI3BIBAIOT MPABOOOpa3yIOIIKE, MPAaBOM3MEHSIOUINE, JINOO MPaBo-
MpeKpaIiaroume nocaeCTBU.
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