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HECOCTOSTEJBHOCTb (L AHKPOTCTBO) IOPUJIUYECKOI'O JINIIA:
IMNOHATHUE, IPU3HAKU, IPABOBOE PEI'YJINPOBAHUE

Annomayusn’. nocmpoenue 3pexmusHol Mooenu ynpasieHus 6 cucmeme pezy-

JIUPOBAHUSL UHCIMUMYMA OAHKPOMCMEA A6Aemcsi 00OHOU U3 HACYUWHBIX 3A0a4 3AKOHO-

damenbcmea 8 cghepe HecocmoamenvHocmu (bankpomcemaa). Moouguxayus ynpaeie-

HUsl, 00YC081eHHAs OPUSHMUPAMU 3AKOHO0AmeNs Ha cOANIAHCUPOBAHHOCNb UHmepe-

C08 8 Yesx obecneyeHus YyCmouyugoCmu 3KOHOMUYECK020 000poma u pa3eumus ceo-

O0O0HOU KOHKYPEHYUU, UCKTIOUEHUU U3 000pOMA HENaamenHcecnocoOHbIX X03AUCMBYIO-

wux cydvekmos u noooepIrcanuu mex, 0jisi KOmopulx QuHarHcogvle mpyoHOCU 651~

IOMCsl PEMEHHbIM SIBTIeHUEeM, CIANa Onpeodelsiouum GaKkmopom 6 npoyecce cosep-

UIeHCMBOBANUSL 3AKOHO0AmMeNbCcmea 0 HecocmosamenvHocmu (bankpomemese). Memo-

007102Usl OAHHO20 UCCNIe008AHUSL OCHOBLIBACMCS HA KOMNIEKCHOM AHANU3e NOHAMU,

NPU3HAKO8 U Memo008 Npaso8o2o pe2yiupo8aHusi HecoCmosamenbHocmu (OaHKpom-

cmea) wpuouueckux auy. Pesynemamsr 0annoz2o ucciredosanus no3eoniam Gvlsaeunis

A0 npobiem, 6CMpedaruuxcs 8 NpaKmuke npu paccmompeHuu 0ejl 0 HeCOCMosmensb-
Hocmu (bankpomcemee) IpuoudecKux auy.

Knrwueswvie cnosa:. 6ankpomcmaeo, 00IHNCHUK-IOPUOUYECKOe TUYO, NPUSHAKU OAHK-

pomcmaa.
B ycioBusiX Cl10KUBILIENCS PHIHOYHOM YKOHOMMKU B 3aKOHoOAaTenbcTBe Poccuu

HaIicji CBOC OTPAXKCHHUC IIPUHIMII CB06OJIBI NpCANPHUHUMATEIILCTBA, OCHOBBIBAIO-

Content is licensed under the Creative Commons Attribution 4.0 license (CC-BY 4.0)


https://creativecommons.org/licenses/by/4.0/

[IeH’rp HAYYHOI'0 COTpyAHUYECTBA «”H’l‘ep&ll’\"l‘HB IJIHOC»

IIMICS HAa TOM, YTO KaXK/bIi 4JieH O0IIecTBa BIpaBe UMETh HE TOJbKO YaCTHYIO COO-
CTBEHHOCTb, HO U CaMOCTOSITEJILHO PAacCHpelesiTh CBOM PECYPChl B COOTBETCTBUHU C
JUYHBIMA UHTEPECAMH, a TAKKE CAMOCTOSITEIIbBHO OPTaHU30BBIBATH MTPOLIECCHI TPOU3-
BOJICTBA M U3BJIEKATh U3 HUX JIOXO].

JIaHHBII MPUHLKIT HAlIEN OTPAXKEHHUE BO BCEX OTPACIAX SKOHOMHUKUA. OCOOEHHO-
CTBIO MPEANPUHUMATEIBCKON JEATEIbHOCTH SIBUJIOCH TO, YTO CO3JaHUE IOpUUYE-
CKOTO JIMIIa TpeOyeT HE TOJIBKO JICHEKHBIX BIOKEHUH, HO U MPOUCXOAUT Ha CBOM CTpax
Y PUCK, YTO TIOPOM BEJIET K €T0 JIMKBUAALMU KaK CyObeKTa Mpasa.

Opnnolt u3 Gop™ JUMKBHIALMYU IOPUIUYECKOTO JIMLA sBIseTcs OaHKpoTcTBO. Ha
3aKOHO/JATETFHOM YpOBHE TOHATHE OaHKPOTCTBA 3aKperieHo B cT. 2 D3 or
26.10.2002 roma Nel27-®3 «O HecocTosTENbHOCTH (0aHKPOTCTBE)» (Haee — 3aKoH),
KOTOPBIH YCTaHABIIMBAET, YTO HECOCTOSITEIBLHOCTh (0aHKPOTCTBO) — MpPU3HAHHAS ap-
OUTpaXHBIM CYJIOM HECTIOCOOHOCTD JOJIKHUKA B MOJTHOM 00BEME yI0BJIETBOPUTH TPE-
OOBaHUs KPEAUTOPOB MO JICHEKHBIM 0053aTEIbCTBAM, O BBIILIATE BBIXOJIHBIX IOCOOUI
1 (um) o0 orutate Tpyaa Jull, paboTaMMNX WK PadOTaBUIMX MO TPYAOBOMY JIOTO-
BOPY, U (WJIM) UCTIOJIHUTH O00SI3aHHOCTH 1O yIUIaTe 00s3aTeNIbHBIX IIATEXKEN.

AHanu3 3aKOHOJATENbCTBA O OAHKPOTCTBE MO3BOJISIET BBIACIUTH CIEAYIOLINE
MIPU3HAKHK, MO3BOJISIOIIME OXapaKTEPU30BaTh HECOCTOSTENBHOCTh (OAHKPOTCTBO)
IOPUAMYECKOTo Jinia. Bo-nepBbix, 3TO HECMOCOOHOCTh JOJKHHUKA — HOPUANYECKOTO
JUIa B MOJHOM 00OBbEMe YJOBIETBOPUTH TPEOOBAHUS KPEAUTOPOB MO CBOUM JCHEX-
HBIM 0053aTeJIbCTBAM, BBITEKAIOIIMMHU U3 TPAXKIAHCKO-TIPABOBOM CAEJKHU WIH 10 ApPY-
rOMY OCHOBAaHHIO, IPEyCMOTPEHHOMY 3aKOHOM.

CrnenyromuM MpU3HAKOM SBIISIETCSI HECIIOCOOHOCTD JIOJKHUKA — IOPUIUYECKOTO
JIM1IA, B CBSI3M C TsDKEJIOW (PMHAHCOBOW CUTyallMeW JODKHUKA, @ UMEHHO C HEJI0CTa-
TOYHOCTBIO COOCTBEHHBIX CPEACTB, YIUIATUTh O0S3aTebHbIC IJIATE)KU, TaKHE Kak:
HaJIOTH, COOPBI U UHBIE 00s13aTEIbHBIE B3HOCHI B OIO)KET COOTBETCTBYIOLIETO YPOBHSI
¥ BO BHEOIO/KETHBIE (POH/BI B MOPSJIKE U HA YCIOBUAX, KOTOPBIE ONpPEAEIAIOTCS 3a-
KoHozatenbcTBOM Poccuiickoit denepanuu, a Takke 3a10J5KEHHOCTD Tiepe]l paOOTHH-

KaMu.
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B-tpetbux, Tsxkenas GpuHaHCOBas CUTyalMs JOJDKHHKA MOXKET OBITh MpU3HAHA
HECOCTOSTEIBHOCTRI0 (0aHKPOTCTBOM) TOJBKO IMOCJIE TOTO, KaK apOUTPaXKHBIA CYI
YCTAaHOBUT HAJWYHE TIPU3HAKOB (HECOCTOSTEIHPHOCTH) OAHKPOTCTBA, KOTOPHIE MOCITY-
’KaT JOCTATOYHBIM OCHOBAHHMEM ISl IPUMEHEHHUS K HEMY Mep, IPEeTyCMOTPEHHBIX 3a-
KOHOM.

B-detBepThIX, 00s3aTEIBCTBA HE OBLIIM UCIIOJHEHBI JIOJHKHUKOM B TEUCHHUE TPEX
MECSIIEB C JIaThl, KOI'Ia OHH JOJKHBI OBITh MCIIONHEHHI [1, ¢. 128].

B nanHOM ciydae, KpuTepHuH HECOCTOSITEIIEHOCTH MPEICTABIISIOT COO0H Ty MeEpY,
C TIOMOIIBIO KOTOPOH HEOOXOIUMO OIICHHWBATh CTEMEHb HECOCTOSITEIBHOCTH HOJIXK-
HuKa. Kputepun HECOCTOSATETEHOCTH JAOHKHBI HOCUTh OOBEKTHBHBIM XapakTep W HE
OTpaXXaTh B ce0e CyObEKTUBHBIC DJICMCHTHI.

Cornacuo m. 2 cT. 4 3akoHa, JJIs ONPEICNICHHUs IPU3HAKOB OAaHKPOTCTBA JOJIK-
HUKa — FOPUIUIECKOTO JIMIA TAKKE TOJDKHO YUUTHIBATHCS CIACAYIOIIEE:

— pa3Mep ICHEKHBIX 00s3aTEIBCTB, B TOM YHCJIE pa3Mep 3aJI0JDKCHHOCTH 3a Tie-
peIaHHbIe TOBAPHI, BHIMOJHEHHBIC PA0OTHI U OKa3aHHBIC YCIIYTH, CyMMBI 3aiiMa ¢ y4e-
TOM TIPOIICHTOB, TOJICKAIINX YIUIATE TOJDKHUKOM, pa3Mep 3a10DKCHHOCTH, BO3HHK-
IIeH BCJICACTBHE HEOCHOBATEIILHOTO 00OTAIICHHMS, U Pa3Mep 3aJ10JDKEHHOCTH, BO3HHUK-
e BCIEACTBUE TPUYMHECHHS BPEIa UMYIIECTBY KPEIUTOPOB, 32 UCKITIOUECHUEM 005-
3aTeNbCTB Mepe] TPakIaHaMH, Tepe] KOTOPHIMH JIOJDKHUK HECET OTBETCTBEHHOCTD 3a
MpUYMHEHNE Bpe/ia )KU3HU WU 3JI0POBBIO, 0053aTEILCTB 10 BHIIJIATE KOMIICHCAIIMH
CBEpX BO3MEIICHUS Bpea, 00s3aTENBCTB 1O BHITJIATE BOZHATPAXIACHUS aBTOpaM pe-
3yJbTAaTOB HHTEIJICKTYaJIbHOU JACATEILHOCTH, a TAK)KE 0053aTEIIbCTB MEPET yUpeIuTe-
JIMH (YIaCTHUKAMH ) TOJDKHUKA, BRITCKAIOIIMX U3 TAKOTO YYacTHsl, pa3Mep TPYI0BOM
3aJJ0JDKEHHOCTH. MUHUMAIIBHBIN pa3Mep 3aJ0JDKEHHOCTH JOJKEH cocTaBiaTh 300
000 py6ueii 00 kor.;

— pa3mep 00s3aTeNbHBIX IIaTekKe 0e3 ydeTa yCTaHOBJIEHHBIX 3aKOHOATEIhb-
ctBoM Poccuiickoit @enepanuu mrpados (MeHen) U MHbIX (PMHAHCOBBIX CAHKIUH.

— CPOK TIPOCPOYKH HCIIOJIHCHHSI 00S3aTEIbCTB JIOJDKEH COCTABJIATH HE MCHEE

3 MecsIIIEB;
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— COOTBETCTBYIOLIAsl CyMMa 33J0JDKEHHOCTH JOJIKHA TIOITBEPKAATHCS BCTYIIHB-
MM B 3aKOHHYIO CHITYy CYACOHBIM perierueM [2, ¢. 90].

3aKOH O HECOCTOATEIBHOCTH BO BCEX CTAThAX MPHUAECPKUBAETCA CTPOrO JICHEXK-
HOT'O XapakTepa 00513aTeIbCTB TOJDKHUKA, HEIEHE)KHbBIE 00s3aTeNbCTBa (00A3aHHOCTD
IIOCTaBUTb TOBAp, IEPENATH BEIllb, BHIIIOJHUTH PabOTy, OKa3aTh YCIYry) BO BHUMAHHE
CyJla HE TPUHUMAIOTCS.

JIJist OTEABHBIX KATEeTOPHUM TOHKHUKOB — CTPATETHYECKUX NPEANPUATUN, 3aKOH
YCTaHaBIMBAET HECKOJILKO WHBIEC TPU3HAKU HECOCTOSTENLHOCTH (OaHKPOTCTBA):

— CPOK HEHCHOJHEHUsI 0053aTeNIbCTB JOHKHUKOM — CTPATETMYECKUM TPEIIpusi-
THUEM YBEJIMYEH JI0 6 MECALEB C JaThl, KOTJa OHU JIOJKHBI OBbLIIM ObITh HCIIOIHEHBI;

— cyMMa TpeOoBaHUM JUIsl TOHDKHUKOB — CTPATETUYECKUX MPEANPUATUN YBETHU-
yeHa U coctapiisgeT He meHee 500 Thic. pyOIei.

Pa3mep neHexxHbIX 00513aTeNbCTB JOKHUKA CUUTAETCS] yCTAHOBJICHHBIM, €CJIH OH
OINpeENeH CYJ0M B OPSAIKE, TPEAYCMOTPEHHOM B 3aKOHO/IATEIbCTBE:

1) nokazaTenbCcTBa KpeauTopa, MOATBEPKIAIOIINEe OOOCHOBAHHOCTh M 00BEM
TpeOoBaHM (BCTYNUBIIEE B 3aKOHHYIO CUJTY PEIICHUE Cy/1a; JOKYMEHThI, CBUJIETENb-
CTBYIOUIUE O MPU3HAHUU JOJKHUKOM CBOMX TpeOOBaHUM, HAIPUMEDP OTBET HA IPETEH-
3UI0 U Jp.);

2) ompeleNieHus Cy/ia, B ClTy4dae, €CJIM UMEIOTCS BO3PKEHHSI OT JTOJDKHUKA;

3) 0TKa3 OKHUKA OT BO3PAKEHHUIA IO TOBOAY MPEAbSBICHHBIX TPEOOBaHUI.

TpebGoBaHnue YMOTHOMOYEHHBIX OPraHOB 00 yIuiaTe OO0s3aTENbHBIX IJIATEXKEH
MPUHUMAIOTCS. BO BHUMAaHHE JIJIs1 BO30YKIeHUs Aena 0 0aHKPOTCTBE, €CJIM OHU MOJ-
TBEPKJACHBI PELICHUEM HAJIOrOBOI0 OpraHa, TaMOKEHHOI'O OpPraHa O B3bICKaHWHU 3a-
JIOJDKEHHOCTH 3a CYET UMYIIeCTBa JOoJDKHUKa [3, ¢. 176].

Takum oOpa3om, aHaJIU3 AEHUCTBYIOIIETO POCCUMCKOT0 3aKOHOATEIhCTBA O3B0~
JSIET CJeNaTh BBIBOJ O TOM, UTO JIJIsl TpaHC(OpMAIIHK HEIIATeXEeCTTOCOOHOCTH B HECO-
CTOSITENIBHOCTh (OaHKPOTCTBO) HEOOXOAMMO HAJIMYME ENONH COBOKYMHOCTH MpHU3HA-
KOB, KPOME TOT0, 11eJ1eCO00pa3HO UCIONb30BaTh AU(PEepeHIIMPOBAHHBIN MOAXO MPH
BbIOOPE KPUTEPHUEB HECOCTOATEIHLHOCTU C YYETOM SKOHOMHUYECKOTO TIOJI0KEHUs, pa-

BOBOI'O CTaTyca U c(epbl HAPaBIEHHOCTHU AESITEIBHOCTH CyOBEKTA.
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B nepuon ¢ 2002 r. mo 2015 r. B 3aKk0OH BHECEHO 3HAUUTEIIBHOE YHCIIO U3MEHEe-
HUM, HAPABJICHHBIX HA YCTPAHEHNE BHISBJICHHBIX IPABOMPUMEHUTEILHOMN MPAKTHKOM
mpoOesoB B mpaBe. Hanmpumep, yToOUHEHBI TTOHSTHUS, UCIIONB3yeMbIe B 3aKOHE, CTATyC
U TIOJTHOMOYHS apOUTPaKHBIX YIIPABJISIONINX, CAMOPETYIHPYEMbIX OpraHU3alui ap-
OWTPaXHBIX YIPABIAIONINX. B 9acTHOCTH, ONIPEIeNIeHO, YTO ACATEIHHOCTh apOUTpaxK-
HOTO YIPABJISIOIICTO SBIISTFOTCS YaCTHOM IPAKTUKOM, a HE MPEIPUHUMATEIBCKOM. bo-
Jiee TOTO, ONpPEJACIICH TMOPSAIOK MAaTepUaIbHOTO CTHMYJIHPOBAHHS apOMTPaXKHBIX
ynpasstronuX. [Tomrumo (GUKCUPOBAHHOTO BO3HATPAXKICHUS OHH CMOTYT IMOJTYYUTh
OTIPEJICJICHHBIM MPOILICHT C B3bICKAHHBIX UMH CYMM, IPH YeM OH OyJeT JOCTaTOYHO
BBICOKHM, €CITH 3TH CyMMBI SBJISIOTCS 3HAYMTEIbHBIMHA. B 3akoHe yTOYHEHBI IpaBa
KPEJIUTOPOB U CPEJCTBA €0 3aIIUTHI OT HEJOOPOCOBECTHRIX JIOHKHUKOB. YIIpOIeHA
nporeaypa 6aHkporcTBa. Eciiyi paHbIlle KpeauTopy HMPUXOIUIOCH TOKA3bIBaTh CBOU
mpaBa B CyJie, TOKYMEHTaJIbHO TOTBEPXKAasl, YTO TOJDKHUK HE COOMpPAETCS OT/IaBaTh
B35TO€ B3alMBbI, IOTOM JKJIaTh MECSII, KOTJa Cya BO30OYAUT UCIOIHUTEILHOE MTPOU3-
BOJICTBO, TO B HACTOAIIEE BpPEeMs MPOIEAypy OaHKPOTCTBA MOKHO HHHUITUUPOBATH
cpasy, MPeAbsIBUB TOKYMEHTBI O TIPOCPOUCHHOM 33 J0IKEHHOCTH.

[TpunsiTue ykazanHoro 3akoHa ObI0 ObI HEBO3MOKHO 0e3 cyiiecTBoBaHus [ paxk-
naHckoro koaekca Poccuiickoit deaepaunn. Ha nanHoM 3Tarne npencTaBisgeTcs BO3-
MOKHBIM BBIJICJIUTh HECKOJIBKO TIOJIOKEHUN O B3aMMOCBSI3M MHCTUTYTa OAHKPOTCTBA U
IPpaXIaHCKOTO 3aKOHOIaTeIbLCTBA!

1) ocHOBaHWE BO3HMKHOBCHHS MPABOOTHOIICHUH B MHCTUTYTE OAHKPOTCTBA SIB-
JISETCS HEHCIOJIHEHUE WM HEHaJIe)Kallee MCIOJHEHUE NOJDKHUKOM CBOMX JIEHEK-
HBIX 0053aTEILCTB M0 TPAKTAHCKO-TIPABOBBIM CICIIKaM;

2) B IpeIMET PEryJIMPOBaHMS 3aKOHOAATEILCTBA O OAHKPOTCTBE IMOMAAl0T KaK
JIOTOBOPHBIC, TaK U BHEAOTOBOPHBIC JICHE)KHBIC 0053aTEIHCTBA JIOKHUKA,

3) nmpaBOOTHOIIECHUS! 0AHKPOTCTBA MMEIOT KaK MaTEepPHAIbHYIO, TaK M MPOIECCY-
ATBHYIO COCTaBJISIOIINE;

4) MHCTUTYT OAHKPOTCTBA IIPE/IoiaracT MPUMEHEHHUE IBYX BUIOB CAaHKIUI: Mep

3aIUTBI U MEP IOPUANYECKOM oTBeTCTBeHHOCTH [4, . 304].
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C no3unuu rpaxaaHCKo-IMPaBOBOTO PETYJIUPOBAHUS MPABOOTHOIIIEHUS] OaHKPOT-
CTBa — 3TO KOMIUIEKCHOE MAaTe€pUaIbHO-TPOIIECCYaTbHOE OXPAHUTEIBHO-PETYIISTHB-
HOE TIPABOOTHOIICHUE, OCHOBAHUEM KOTOPOTO SIBJISETCS HEHCITOJTHCHHE TOKHHUKOM
JIEHEXKHBIX 00513aTEIbCTB.

3aK0HOIATEILCTBO O OaHKpPOTCTBE nAeiicTByeT B Poccuu ¢ 1 mapta 1993 roma u
€ro HaKOTUICHHBIM OIBIT JI0CTaTOYHO BeNMK. Pa3dpabaTeiBasi HIHE JNEHCTBYIOMUMA 3a-
koH 0 OankpotcTBe 2002 ro1a, 3aKOHOIATEb Y4elI HE TOJBKO YK€ CI0KUBIIYIOCS B
HaIllel cTpaHe MPAKTHKY, HO U OTBIT 3apYOEKHBIX TOCYIapCTB. 3aKOHOJATEIHCTBO O
0aHKPOTCTBE B JIOCTATOYHOM MeEpe YYMTHIBACT CHEUU(PHUKY OTACIBHBIX KaTeropuit
TOJDKHUKOB U MTPEAYCMAaTPUBAET CBSI3aHHBIE C 3TUM OCOOCHHOCTH NMMPUMEHEHHUS K HUM
nporeayp 6ankporcTBa. HecMoTpst Ha OT/eIbHbIE HEJOCTATKH, X0UETCS €IIe pa3 Mo/I-
YEPKHYTh, UTO JIAHHBIA 3aKOH, 3QJI0KUBIIHNK MTPaBOBYIO 0a3y 6ankporcTBa PD, obec-
MEYMBAET HE TOJBKO CIOCOO pelIeHUs] HeOIaronpusaTHOW (PMHAHCOBOM CUTYyaIluu JJIsi
HEIJIaTeKECIIOCOOHBIX JIOJDKHUKOB, HO M TO3BOJIIET COXPAHUTh YCTOMYMBOCTD IS
OCTAJIbHBIX CYOBEKTOB MPEANPHHUMATEIIBCTBA, TEM CaMBbIM MOPOXKIas OJarompusiT-

HYIO II0YBY JUIs1 BCEW 9KOHOMUKH Poccun.
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