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OIIPEIEJIEHUE JIUIL, ITOJIB3YIOIUXCS 3AIIIUTOM )KEHEBCKHX
KOHBEHIIUI B PEHHIEHUSIX MEKIYHAPOJHOI'O TPUBYHAJIA
110 BBIBIIEX IOITOCJIABUU

AHHOmauua’. 6 cmamve 0c8ewaromes 80npocsl, kacarouwuecs nooxo0os Cyoell
Meodwcoynapoonozo yeonosnozo mpubynana no owigwetl FOzocnasuu kK onpeoeieHuro
Kamezopuu auy, NOAb3YIOUUXCA 3aWUmMOol nojoxcenuti JKenesckux KoHeeHyuil npu
PACCMOMPEHUU UMU O0ell 8 OMHOWEHUU TUY, 0OBUHEHHbIX 8 COBEPULEHUU CEPbE3HBIX

HapyuieHuti ’Kenesckux KOH8eHYULL.

Knwuesvie cnosa. Meosicoynapoonwiii yeonosnwiii mpubynan, owvieuias FOzocna-

sus, Kenesckas xonsenyus, Ycmae Tpubynana.

[IpekpareHue cyIecTBOBaHUS OJHOTO TOCY/IapCTBa U MOSBIICHUE HA €T0 MECTE
HOBBIX 00pa30BaHUM, KOTOPHIE IPETCHAYIOT HA CAMOCTOSATEILHOE M HE3aBHCHMOE CY-
IIIECTBOBAHUE, PEJIKO 00X0auTCs 0€3 HACHIINS, BOOPYKEHHOTO KOH(MIUKTA, YeJIOBEUEe-
CKHX JKEPTB U CEPhE3HBIX pa3pymieHuid. CBUACTEILCTBO ToMY pactan ComuanucTude-
ckoit denepatuBnoit Pecmyonuku FOrocnaBun (COPIO), koTophIii compoBOKaaICS
BOOPYKEHHBIMH KOH(MDIUKTAMH, OTINYABITUMUCS KECTOKOCTHIO U 3BEPCTBAMU, KOTO-
pBIC HENB3s ONpaBAaTh HU peanu3alieil mpaBa Ha CaMOoOIIPEICIICHUE, HU CTPEMIICHUEM

COXPaHUTh TCPPUTOPHATIBHYIO LICJIOCTHOCTL I'OCyAapCTBa.
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Kareropuu nuii, monap3yromuxcs 3alUTONA TEX MOJ0KEHUN JKEeHEBCKHX KOHBEH-
UM, KOTOPBIE MMPUMEHSIOTCS UCKIIOYUTEIBHO B YCIOBUAX MEXKIYHAPOIHOTO BOOPY-
KEHHOTO KOH(JIMKTA, YKa3aHbl B HUX caMux. K Takum nuiam oTHOCSTCS: OOJBHEIE,
paHeHbIe, JHIa, OTEPIEBIINe KOpaOIeKpyllIeHuE Ha MOPE, METUIIUHCKUH, TyXOBHBIN
U CaHUTApHBIN NIEPCOHAJ, BOCHHOIUICHHBIE JIUIIA, & TAKXKE TPaXKIaHCKOE HaCEJICHHE.

Pa3nornacus mo nmoBoay TOJIKOBaHUs CT. 2 YcraBa TpuOyHana no osiBmieit FOro-
CJIaBUU MEXKY 3alIUTHUKAMHU U OOBUHUTEISIMU, OOBUHIEMBIX B XO/I€ Cy/1Ie0HOTO MpO-
1[ecca BO3HUKAJIMU IO MOBOY TOr0, KAKHUX JIMI] CIETYET OTHECTH K BOCHHOIUIEHHBIM, a
KakuX K rpaxaanckum [1, c. 252-235]. B cBsa3u ¢ atum Cyapsam TpruOyHasa Mpuxo -
JI0Ch HE pa3 GOpMyYIUPOBATH CBOM MO3ULUU 110 JAHHOMY BOIIPOCY.

Tak, B mpurosope mo aeny 3opana Kynpemkuga ot 14.01.2000 r. u gpyrux Cy-
neOHasi Kamepa npujana ocodoe 3HaueHue 00s3aHHOCTH CTOPOH MpoIiecca 3alluiaTh
TPaXXTaHCKHUX JIUI] BO BPEMsI BOOPYKCHHBIX KOH(IMKTOB, 4yTo 1Mo MHeHHIo Cyzeil
MpeAnojgaraeT abCoMOTHBIN 3alpeT NPUMEHEHHs MPOTHB HUX penpeccanuil. 3aumra
IPaXTaHCKUX JIMI] SIBJISIETCS 00s13aHHOCTHIO KOH(IMKTYIOIIUX CTOPOH M KpaeyroJb-
HBIM KAMHEM COBPEMEHHOTO TYMaHHTAPHOTO MpaBa. Takke B MPUTOBOPE TOBOPHUTCS O
TOM, YTO B OTJEJbHBIX CIIydasix 3alUTa I'PakJaHCKUX JIMIl MOXET ObITh OrpaHUYEHa,
IPUOCTAaHOBJIEHA, MO0 MpeKpalleHa MmoJHOCThio. K TakuM cityyasiM OTHOCSIT, KOT/ia
IpaKJaHCKHE JIUIIA 3JI0yOTPEOIIAIOT CBOMMHU ITpaBaMU M KOT/1a BOIOKOIIIAsl CTOPOHA HE
MO’KEeT n30exaTh NPUIMHEHHS TOOOYHOTO Bpela, KOTOPBI HAHOCUTCS TPakIaHCKUM
JUIaM, XOTsI OOBEKTOM MX aTaK! SIBISIETCS MCKIIIOUNTENBHO BOeHHas 11enb. [1o Heko-
TOPBIM UCTOYHMKAM MpaBa MOXET ObITh 100aBJIEH €llle TPETHl citydail, Korjaa rpax-
JAHCKUE JIMIA SBJISIIOTCS 00BEKTOM pernpeccaiuii B OTBET Ha MPOTHUBO3aKOHHbIE JEH-
cTBUS poTHBHUKA. CyJIbU TOSICHSIIN, YTO MEXAYHAPOIHBIE HOPMBI B CITy4ae 3JI0YIIO-
TpeOaeHHs TPaXIaHCKUMH JIMLAMU CBOMMHU MIPaBaMU OHM JIMIIAIOTCS 3aIIUThI, KOTO-
past 10JKHA OBITh UM oOeclieyeHa MpU OTCYTCTBUHU 370ynoTpeOneHus. B xauecTe
IpUMEPOB OBLTU MPUBECHBI JBE CUTYAIINH, KOT1a TPaXKIaHCKHE JIUIA U O0BEKTHI MO-
T'yT OBITh aTAKOBAHBI BPaKEeCKOU cTopoHoil. [lepBast cuTyariust — Ha Kphbiiie OOTbHUIIBI
yCTaHABIUBAIOTCS apTUJUICPUIICKUE MO3UIIMK. BTopas — rpymnma rpakIaHCKuX I,

KOTOpbIE HAXONATCS Ha OKKYIMUPOBAHHOW TEPPUTOPUHU, OEPET B PYKH OPYKHE H
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BCTymaeT B 00pb0y ¢ mpoTuBHUKOM [4, c. 220]. B mepBoii curyanuu npuMeHnMa CT.
19 JKeneBckoil KOHBEHIIMHU O 3aIUTE IPAXKIAHCKOIO HACENIEHUS BO BPEMsI BOOPYKEH-
HbIX KOHGIUKTOB OT 12.08.1949 r. B cOOTBETCTBUYU ¢ HEW NIPABO TPaKTAHCKUX OOJIh-
HUI[ Ha 3allIUTY MOKET MPEKPATUTHCS, €CIIU OHU UCIIOJIb3YIOTCS HE TOJIBKO JIJIsl TyMaH-
HBIX 1I€JIeH, HO U JIJIsl COBEpIICHUs ACHCTBUM, HAPABICHHBIX POTUB BPaXKECKOH CTO-
poHbl. Bo BTOpOW cUTyaluu rpaxjaaHCKUE JIMIa MOTYT ObITh aTaKOBaHbl BOMCKaMU
POTHUBHUKA, HE3aBUCUMO OT TOTO, PUHAIUIECKAT JIM OHU K KaKOW-T1M00 U3 KaTeropuii
JIU1I, IEPEUYHUCICHHBIX B CT. 4 JKeHeBCKOIl KOHBEHIIMU 00 0OpaIlieHur ¢ BOCHHOIICH-
HeIMH OT 12 aBrycta 1949 r., koTopble, B cllydae UX MOMalaHus BO BIACTh HEMIPUSATEI,
MMEIOT ITPAaBO Ha MOJIyYCHHE CTaTyca BOCHHOIUICHHBIX [2, c. 466].

3aBepiass pacCMOTPEHHE CITydaeB, KOTJa B COOTBETCTBUH C MEXKTyHAPOHBIMH
HOpMaMH TPeA0CTaBIIsIeMasi TPakIaHCKOMY HACEJICHHIO 3all[UTa MOXKET ObITh IIPEeKpa-
II[EHA TIOJTHOCTHIO WJTM OTPaHUYCHA, WITH K€ MpruocTaHoBieHa, CyIbU 3a0CTPUIIN BHU-
MaHHE Ha TOM, YTO JTayKe TOT/a, KOTa PEnpecCaIny MMPOTUB TPaKTIaHCKHUX JIUI] CUUTA-
I0TCSI 3aKOHHBIMU, UX TPUMEHEHHUE, TI0 MEHbIIIeH Mepe, T0HKHO COOTBETCTBOBATH:

— MPUHIINITY, COTJIACHO KOTOPOMY OHHU JIOJKHBI MCIIOJIB30BATHCA KaK MOCIEHEe
CPEIICTBO C IEJBI0 3aCTaBUTh POTUBHHUKA BHITIOJHITH YCTAHOBJICHHBIC TIPABOM CTaH-
JapThl MOBEJICHUS, YTO, HAPSAy C MPOYUM, MPEANOIaraeT, 4To penpeccaiud MOTyT
MIPUMEHSATHCS TOJIBKO TIOCIIe TOTO, KaK TAHHOE MMPOTHUBHUKY MPEIBAPUTEIHLHOE TIPETY-
MPEXKICHUE MTOJIOKUTh KOHEI] COBEPIIIAEMbIM UM MPECTYIUICHUSIM HE CMOTJIO PUBECTU
K UX TPEKPaIICHUIO;

— 00513aTeNbCTBY MPUHUMATDH CIICIHAIBHBIE MEPhl MPEIOCTOPOKHOCTU TEpes
TeM, KaK HAaUMHATh OCYIIECTBICHUE PEIPECCAINIA, YTO 03HAYAET, YTO OHU MOTYT IPH-
MEHSTHCSI TOJILKO TOCTIE TOTO, KaK PEMICHHE 00 3TOM OBIJIO IPUHSITO HA CAMOM BBICIIIEM
YPOBHE MOJIMTHYECKOTO WJTH BOCHHOTO PYKOBOJICTBA; pelieHrne 00 X MPUMEHEHUH HE
MOKET MPUHUMATHCS KOMaHIUPaMH MOApa3AeIICHU, TEUCTBYIOIIMX B TIOJIEBBIX YCIIO-
BUSX;

— MPUHIUAITY TPOMOPIHOHATEHOCTH, KOTOPBINA MPEIoJaraeT, 4TO perpeccalnu

HC TOJBKO HE AOOJI’KHBI OBITH HECOpasMECpHbIMHN C MPCAIICCTBYIOIMMU WM
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NPOTHUBO3aKOHHBIMU ACHCTBUSMU HEMPUSTEINIA, HO OHU JOJDKHBI OBITh MPEKpaICHbI
cpa3zy ke, KaK TOJIbKO IPOTUBHUK MPEKPATUII COBEPIIEHUE HE3aKOHHBIX JICHCTBHUIA;

— ¥ DJIEMEHTapPHBIM TPeOOBaHUSIM, BHITCKAIOIINM U3 MPUHIIUIIOB TYMAHHOCTH.

Takum 00pa3zom, MOKHO KOHCTAaTUPOBATh, 4TO no3utus Cynei TpubyHania B OT-
HOILICHUY JINILI, TOJB3YIOIIUXCS 3alUTON KEHEBCKMX KOHBEHIMUA, COCTOUT B HUXKE-
CHEAYIOLIEM.

Hanaraemass MexxyHapOJHBIM MPAaBOM Ha KOH(JIMKTYIOIIHME CTOPOHBI 00s3aH-
HOCTh 3alUIIATh TPaKIaHCKOE HACENEHHWE BO BPEMs BOOPYKEHHBIX KOH(IMKTOB
npenoaraeT abCoITHOE 3aNpelieHue TPUMEHEHHS IPOTUB HETO Penpeccaini, mo-
CKOJIbKY yOUICTBO BBIOpaHHBIX 00Jiee UM MEHEEe HayraJl HeBUHHBIX JIMI] 0€3 KaKoTo-
160 cyneOHOro pa3OupaTesbcTBa B KaueCTBE OTBETHON MEphl HA MPOTUBOIPABHbIC
NEUCTBUSL HENPUSTENS, OECCIIOPHO, MOXKET OBITh 0XAPAKTEPU30BAHO KAK BOIMIOIIEE
HapyIICHUE CaMbIX OCHOBHBIX IMPUHIIMITIOB MpaBa mpas 4yenoBeka [3, ¢. 150-153].

B cnywae saBHOro 3510ynotpebiieHus TpaKJaHCKUMU JIMIIAMU CBOUMHM IIpaBaMu
OHM JIMIIAIOTCS 3alIUThI, KOTOPasi, MPU OTCYTCTBUU TAKOTO 3JI0YNOTPEOICHUS, T0TKHA
OBITH UM ODOecTIeUeHa.

CropoHbl KOH(MJIMKTa MOJKHBI COOJIOATh HMEIOIMIMICS B MEXIYHAPOIHOM
MpaBe OOIINI MPUHITUII, TPEANMKUCHIBAIOIINM, YTOOBI B CIy4yae BO3MOXXHOCTH MPUUHHE-
HUsI TOOOYHOTO Bpe/la TPAXKIAHCKUM JIUIaM BO BpeMs aTaKy, HAITpaBJICHHOW Ha BOCH-
HbIE 1IeJTU, MPEANPUHUMAIUCh Pa3yMHO HEOOXOJIUMbIE MEphl MPEIOCTOPOKHOCTH C
TEM, YTOOBI TPAKJAHCKUM JIMIIaM HE HAHOCHUJICS yIIepO BCIIEICTBUE MPOSBICHHOM aTa-
KYIOIIEH CTOPOHOM HEOPEKHOCTH. DTOT MPUHIIUI JOJDKEH BCETa MPUMEHSTHCS BMe-
CTE C MPUHITUIIOM MPOIMIOPIIMOHATBLHOCTH, COTJIACHO KOTOPOMY JIF00O0€ CTy4yaifHOE U He-
MIpeTHAMEPEHHOE IPUUNHEHNE Bpeaa IPaKIaHCKUM JIUIaM He TOJDKHO OBITh Hecopas-
MEPHBIM C IPEUMYIIIECTBOM, IOCTUTHYTHIM B PE3yJIbTaTe aTaKu Ha BOCHHBIC 1IEJIH.

Mp1 ostaraem, uto npesiioxkennoe Cyapamu TpruOyHana TOJIKOBAHUE TTOJIOKESHUS
CcT. 2 YcTaBa o JuIax, moJib3yrmuxcs 3amuToi JKeHeBCKIMX KOHBEHITUH, BEPHO OTpa-
KAET €€ COJICPKAHUE U B CBS3U C 3TUM OHO MOKET PacCMaTPUBATHCS KaK MPELEICHT-

HOC.
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