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HNCTOYHHUKHU MMPABA KAK DJIEMEHTHI IPABOBOM KY.JIbTYPhI
B AHI''IOCAKCOHCKOM MPABOBOM CEMBE

Almomauuﬂ: 6 npedcmaeﬂeimoﬁ pa60me ocywiecmenien aHaius UCmo4YHuKoe
npaea 6 Kawecmee 2J1eEMERMoO6 AH2/I0OCAKCOHCKOU I’lpClGOBOZJ cemvu. B pamkax omoul
cmamowit O pearuzayuu NnoCmaeieHHoU yeiu packpolearomcs jeKcuyecKkue 3nad1eHusl
maxKkux iopuduqecmtx Kameeopuzl, KaK «HAYUOHAJbHAA npasosasl cucmema» u «npaeo-
easl cemvsy, oceeuaromcia OCHOBHble UCNMOYHUKU AH2IOCAKCOHCKOU npa@oeoﬁ Ccu-
cmemosl U cqbopMleupoeaH 661600 O COOMHOUEHUU UCMOYHUKOS npaea c I’lp6180601/7

KYJ1bmypou.

Knwueswie cnoesa: anenocakconckas npaeosas cemvs, npaesoedsd Kyjibmypd, dje-
MeEeHmbl npaeoeod KyJlbniypsl, npaeoeda: cemvi, cucmema npaed, UCMmo4YHUKuU npdaesd,

CcyO0eOHblll npeyedenm, oowee npaso, NPaso CNPasedIU8OCHU.

CopepxaHue M XapakTep IOPUCHPYACHIMU (KaK COBOKYITHOCTH NMPABOBBIX 3HA-
HUI) KaXJA0r0 OTAENBHO B3STOTO TOCYAAPCTBA — UTOT JJIUTEIHLHOTO (DYHKIIMOHUPOBA-
HUS B 0003HAYCHHOU TEPPUTOPUN COTITACOBAHHOM CUCTEMBI COCTABJISIFOIITUX MTPABOBOM
KyJbTYpbl B UX €IUHCTBE U B3aUMOBIJIMAHUH. Hamo mMoHMMATh, 4YTO OTIIMYUTEIbHBIE
CBOMCTBa U OCOOEHHOCTH IMpaBa Kakoro-iudo rocyaapcrsa GOpMUPYIOTCS C YUETOM
YPOBHSI U COCTOSIHUSI TPABOBOM KYJIBTYpbI, KOTOpasi, B CBOXO OY€PEb, CKIIAIbIBACTCS
U3 ONpeeNIeHHbIX 37eMeHTOB. OHAKO CTENEeHb BIMSHUS KaKIOTO AJIEMEHTA Ha CO-
JIep’KaHue MpaBa pa3anvHa.

NHakoBOCTH I'paHUIl BIUSAHUAS UCXOAUT U3 OCOOCHHOCTEN W YHUKAIBHOCTU TEp-
PUTOPUATBHBIX MECT MNPWIOKEHUS PA3HOJUMKOTO HWHCTPYMEHTApUsl IPaBOBOMU
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KyJbTYpPBL. Y KaKJIOTO TOCYAapCTBa CBOsI HEIIOBTOPUMAs UCTOPHUS IIPaBa, 4YbE BO3AECH-
CTBHE BCEI/Ia OTPa)KAaeTCs Ha XapaKTEPUCTHUKE IMPABOBOM KyJIbTYphl B LenoMm. Cxo-
’KECTh HEKOTOPBIX HAIIMOHAIBHBIX MMPABOBBIX CHCTEM CIIOCOOCTBYET X 000COOICHHUIO
B OTJZICJIBHBIE COBOKYITHOCTH, TO €CTh B IIPABOBHIE CEMBH.

Ecny nox HanMOHAIBHOM ITPABOBOM CHCTEMOM CIIEyET pacCMaTpPUBaTh KOHKPET-
HYI0 UCTOPUYECKYI0 COBOKYITHOCTh HOPM IIpaBa, IOPUANYECKON NMPAKTUKU U IJIABEH-
CTBYIOILICH MTPAaBOBOM MIICOJIOTUH OTICIBHO B3sTOH cTpansl [1, ¢. 69], To mpaBoBas ce-
MbS — 3TO 00bEIMHEHNE HAIMOHAJIBHBIX ITPABOBBIX CUCTEM, KOTOPBIE CBSI3aHbI OOIIIHO-
CTbIO MCTOPUYECKOTO (POPMHUPOBAHUS, CTPYKTYPbl UCTOUHUKOB, IMPUHLHUIIOB MPaBO-
BOI'O PEryJUPOBAHUS U MOHATUHHO-KATErOPUAIbHOIO annapara IpUaIndYecKod HayKH
[2, c. 392].

Taxum 06pazom, hopMa 1 0COOEHHOCTH CTAHOBJIEHUS] HCTOUHUKOB IPaBa CIy»KaT
KPUTEPHEM OTTPAHUYEHHMS OJHOW MPABOBOM CEMBM OT Ipyrou. B cBOK ouepenp, Ha
XapaKTep OpPraHu3alUy IPABOBBIX MCTOYHHUKOB ILIEHTPAJIBHOE BIMSHUE HapsAy C TH-
MIOM FOPUIMYECKOTO MBIIIUICHHS OKA3bIBAIOT CJIOKHUBILIASICS MTPaBOBas KyJlbTypa U Tpa-
aunuu [2, ¢. 394]. CnenyeT moguepKHYTh, 4TO MPABOBAsI CEMbsI BKIIIOYACT B CE0s TAaKUE
AJIEMEHTHI, KAK HOPMATUBHBIA, NHCTUTYLIHOHAIBHBIA U COLMOJIOTHYECKUr. UTo npu-
MeYaTeIbHO, OCHOBOIOJIATAIOIIUM JUIsl KIACCU(UKALIMKM MPABOBBIX CEMEW SBIISIETCS
HOpPMaTHBHBINA, KOTOPBII BOMpaeT B ce0s HCTOYHUKH IIPaBa, CUCTEMbI 3aKOHO/1aTeb-
CTBa W MpaBa, MPaBOBbIC IPUHIIMITBI, & TAKXKE OPUANYCCKYIO TeXHUKY [3, ¢. 508-509].

IIpencraBieHHbIE TTOJNIOKEHHUS WIUTIOCTPUPYIOT E€AUHCTBO, B3aUMOACHCTBHE M
B3aMMOBJIUSTHUE COCTABHBIX 3JIEMEHTOB IMPaBoBOW KylbTypbl. [lomobHOE cormacoBa-
HUE JAETANbHO MPOCIEKUBAETCS Y€PE3 KOHKPETHBIE COCTABIISIOIINE 3JIEMEHTOB ITPABO-
BBIX CEMEM.

W3 Beaymux MmpaBOBBIX CUCTEM MHUpPa HauboJiee SBCTBEHHO CBSA3b KOHKPETHOM
OCOOEHHOCTH B BHJI€ HCTOYHUKOB C KOHEYHBIM BHIOM COBPEMEHHOU MPaBOBOMl KyIb-
TYpBl WJUTIOCTPUPYET aHTIIOCAaKCOHCKas MpaBoBasi ceMbs. [pencrasnsercs HeoOxo1u-
MBIM PacCMOTPETh OCHOBHBIE MCTOYHUKH aHTJIOCAKCOHCKOTO MPaBa U OMPEAEIUTh UX
y3J10BbI€ OCOOEHHOCTH, MOCITYKUBIINE ONIOPHBIMU TOYKAMHU B CTAHOBJIEHUH IPABOBOI

KYJbTYpbl 1 JOPMUPOBAHUU €€ OCOOECHHBIX YEPT.
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Ecnu B pomaHoO-repMaHCcKoil mpaBoBOM CEMbE Ha MEPBbIH TUIaH B CUCTEME UCTOY-
HUKOB MpaBa HEMPEKJIOHHO BBIXOJUT 3aKOH, TO aHTJIOCAKCOHCKAsl MPaBOBasi CUCTEMA
npeanouTeHue oTaaéT cyacoHomy npeneneHry [4, c. 183]. JanHoe moyiokeHHUE BbI-
CTYIAaeT B Ka4€CTBE OJIHOTO U3 OCHOBHBIX M OMPEICISIONINX MPU ONIPEACICHUH Pa3iiu-
YUl B XapaKTEPUCTUKAX MPEACTABICHHBIX MPABOBBIX CEMEIA.

[IpeneaeHTHOE MpPaBO BO3HUKIO B pe3yJibTaTe CHHTE3a «OOIIEro mnpaBa» (BbI-
JepkKa chOPMUPOBAHHBIX CYIbSIMU OOIIIUX HOPM, PUHIIMIIOB U TIOJIX0JI0OB B PACCMOT-
PEHHUH CTIOPOB U3 Pa3IMUHBIX 00JacTel 0OIECTBEHHON KU3HN) U «IIpaBa CIIpaBeJiu-
BOCTH» (NIPUMEHSIEMOI0 CHEIHAIbHBIM CY/IOM C LENbI0 KOPPEKIUU HOPM «OOIIETo
npaBay). [ TaBeHCTBYIOIAsT POJIb TAKOTO MCTOYHHKA TpaBa, KaK CyaeOHasi MpaKTHKa
WIN TPELEJCHT, B aHITIOCAKCOHCKOW MPaBOBOM ceMbe omnpejieneHa TiTyO0OKUMU UCTO-
puuecKuMH ocHOBaHMsIMH [5, ¢. 328]. [loanepskaHue namsTi 00 OCHOBHBIX BeXax pas-
BUTHS TIPaBa SBJISICTCS HEOTHEMIIEMBIM 3JIEMEHTOM TIPaBOBOW KyJIbTYpHI [6]. Crieru-
(uka pa3BUTHUS ABYX BEAYIIMX IPABOBBIX CHCTEM OOYyCIOBHWIIA UX XapakTepbl. Eciu
pPOMaHO-TepMaHCKasi TPaBOBasi CEMbSI MTPEICTABISET COO0M OTHOCUTEIHHO PallMOHAIb-
HYIO ¥ JJOTUYECKH BBIBEPEHHYIO CUCTEMY, TO (DYHIAMEHT aHTJIOCAKCOHCKOM, 3a10/KEH-
HBII paMOYHOM HEOOXOIUMOCTBIO CYACOHOM TTPOIICAYPHI, TPEAONPEACTNI aJJOTHUHO-
HECUCTEMHBIN 00JIUK.

Hannast paboTa He MpeciieAyeT e BbIIEICHHUs CTEPKHEBBIX 0COOEHHOCTEN B
XapaKTEPUCTHUKE aHTJIO-CAaKCOHCKOW MPaBOBOI CUCTEMBI U I€TAbHOI'O PACKPBITHS HC-
TOPUYECKOTO €€ aCTeKTa, OAHAKO aBTOP CUUTAET YMECTHBIM B KOHTEKCTE aHATU3UPY-
€MOM TE€MBI BBIICTUTH JIB€ HanOoJee 3HaUUMbIe OTIIMYUTENbHbIE YEPThI MPELEACHTA.

Bo-niepBbIX, mpelneneHThl yCTaHABIUBAIOTCS MCKITIOYUTENBHO BBICIIMME Cye0-
HbIMHU UHCTaHIUsAMU (BepxoBHblil 1 @enepanbubiii cyasl B Kanane, Bepxosusiit Cya
CIIIA Ha ypoBHE (enepaliiil 1 BEpXOBHbIE Cy/bl IITATOB HA YPOBHE OT/EIbHBIX IITa-
toB B CIIIA u tak nanee [7, c. 7]), a He Bcemu cynamu. Tak, HOpMaMH aHTJIMHACKOTO
IpaBa BBICTYNAIOT MOJOXEHHs, B3SITHIE U3 OCHOBHOM YacTU pelIieHHs. AHTIHICKUE
IOPUCTHI B OCHOBHOM PacCMaTPHUBAIOT CBOE MPABO B Ka4eCTBE MpaBa CyAeOHOM Mpax-
Tuku. Omnyckaercst BC€, YTO HE SIBISETCA CTPOro HEOOXOAMMBIM NMPUMEHUTETBHO K

KOHKpeTHOMY Jeny [5, c¢. 353]. Takum oOpa3om, aOCTpaKTHOCTh HOPMBI CBEJeHA K
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MUHHUMYMY. COOTBETCTBEHHO, AHTJIMYAHE BOCHPHUHUMAIOT HOPMBI 3aKOHOJATENS
TOJIKO B TOM CjIy4ae, KOT/Ia OHM HCTOJIKOBAaHbI CyAeOHOM mpakTukoi [, c. 353].

Bo-BTOpBIX, IIpELeICHTHAS. HOPMa JJOJKHA OCHOBBIBATHCS HA €CTECTBEHHBIX Mpa-
Bax 4eJoOBEKa, OTPaXKaTh HOPMbI MOPAJIH, a TAKXKE OObIYaU U TPAJAMIIMK HAPOJA.

CrnenyeT UMeTh B BUJY, YTO MIOMUMO CYAECOHBIX MPELEACHTOB UCTOYHUKOM aH-
[JIMICKOTO MpaBa SIBJSIOTCS 3aKOHBI, a TAK)XKE Pa3IMYHbIEC MTOA3aKOHHBIE aKThbl, KOTO-
pbl€ IPUHUMAIOTCS BO MCIIOJHEHHUE 3aKOHOB, TAK HA3bIBAEMOE «JIEJIETUPOBAHHOE 3a-
KOHOJATeIbCTBO» [5, ¢. 378]. 3HaunTebHA POJIb 3aKOHOB, MPUHIMAEMBIX TTapIaMeH-
TOM B HEKOTOPBIX 00JIACTSAX OOIIECTBEHHBIX OTHOLIEHUN — MapJIaMEeHTCKUX CTaTyTOB.
B cBs3M ¢ 3TUM npeAcTaBiseTcs 1eaecoo0pa3HbIM MOSICHUTh, YTO MPUHIIMII HapJiia-
MEHTCKOI'0 BEPXOBEHCTBA BBICTYNAET B Ka4€CTBE OJHOIO M3 OCHOBOIIOJIATAIOIIMX B
npaBoBoll cucreMe BennkoOputanuu. [lpuunHa KpoeTcs B HOpMaTUBHOM 000O3Haue-
HUUW JAHHBIM BbIIEPKaHHBIM MOJOKEHUEM HE3bI0JIEMOI Haen o mpeolIaaHuy Npe-
CTaBUTEJIEH, BBIOOP KOTOPBIX OCYILIECTBUI HapO/l, HaJl CyI€HCKOM BOJIEH.

Hcxons U3 N31105KEHHOTO BBILE MOXKHO 3aKIOYUTh, YTO 3aKOH MOKET OTMEHUTh
cyneOHbIi mpeneaeHt. [IpakTuka e WUIIOCTPUPYET, HAPOTUB, IPUOPUTET Mpele-
JIEHTa HaJ 3aKOHOM: TakK, TOJIKOBAaHUE CYZOM NapJIAMEHTCKOrO CTaTyTa 3a4acTyro Ie-
pepacTtaeT B paHT MpeIeIeHTa, OTMEHSIONIETo 3aKoH [7, ¢. 14]. OOBsICHSICTCS 3TO TeM,
YTO IPHUHLMIIBI IIPABA, TO ECTh OCHOBONOJIArarolMe Havaja yCTaHABIMBAIOTCS UCKITIO-
YUTENBHO MpEeleIeHTaMu, a CTaTyTaM IIpe/ICTaBIeHa JUIb (PYHKUUS UX KOPPEKIUH.

JIaHb TpaAMIIMKU U ONIBITY KaK OTPAKEHNE aHTJIMICKON TPAaBOBOM KYJIbTYpPBI HAXO-
IUT BBIpAKEHUE B IOPUAMUECKON TOKTPUHE, KOTOPOU OTBEIEHO OCOOCHHOE MOJI0XKe-
HHUE B CHCTEME UCTOYHMKOB aHIJIOCAKCOHCKOTO mpasa [9, ¢. 116]. KOpuaudeckue q0K-
TPUHBI MPUCTABISAIOT COOOM MUCHbMEHHBIE CyAeOHbIE KOMMEHTApUU OT BEAYIUX aH-
ITIMACKUX FOPUCTOB, BBIMIOJIHSIONINE (DYHKIIMIO IOPUANYECKOT0 pyKOBOACTBa. Onpee-
JIEHHBbIE TaKMe KOMMEHTapuu (K nmpumepy, uHcTUTyus Koka) mutupyrorcs B cyaax
yarme J1000ro cOopHrKa mnpeneaenTos [2, ¢. 397].

Hano npusnath, 4to mpucymias aHIJI0OCaKCOHCKOW ITPABOBOM CEMbE YHUKAaJb-
HOCTh B 00JIaCTU MCTOYHUKOB IMpaBa SIBCTBEHHO MPOEIUPYETCS HA MPABOBYIO KYyJb-

Typy. Bompoc o xapakrtepe 3TOro BIMSHUS HEOJHO3HAYEH, MOO JBOMCTBEHHOCTD
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B3aMMOOTHOIICHHUH 3aKOHA U MpeleAeHTa CIoCOOCTBYET KaK YCI0KHEHUIO MPABOIPH-
MEHEHUS, TaK U CIYKUT HEKUM KOMIIPOMHUCCOM MEXKIY HapOJOM, CYJOM, 3aKOHOM U
TPaJIUIUCH.

[IpaBoBas cucrema CIIA 3auacTyto mpuU4HCISE€TCS Pa3HOOOPA3HBIMU CIICIIUAIHU-
CTaMH 10 CPaBHUTEIBHOMY ITPABOBEICHUIO K YUCITY HAaNOOJIee TSKEIbIX IS U3YUCHHUS
IIPABOBBIX CUCTEM COBpEMEHHOCTHU. [IpuunHa KpoeTcsi B TOM, YTO UCTOPUYECKUH MPO-
necc craHoBieHuss u pasputus CIIA TpaguIIMOHHO CONPOBOXKIAJICS KOMILIEKCOM
yCJIOBHM U (DAKTOPOB, KOTOPHIC HETHITMYHEI B CBOCH COBOKYITHOCTH HU ISl OJTHOH JIPY-
roil CTpaHbl MHpA.

OcoOeHHBII TyTh HWCTOPUYECKOTO Pa3BUTHS aMEPUKAHCKOIO TOCyJapcTBa H
paBa MPeIONpPEICTUT B KOHEYHOM UTOTE YHUKAJIbHOCTh 00pa3a BCcel COBPEMEHHOM
npaBoBoi cuctembl CIIIA, koTopast B JaHHBIM MOMEHT OTJIMYAETCS HE TOJBKO HEIO-
BTOPUMBIM CTUJIEM IOPUJIMUECKOTO MBIIUICHUS aMEPUKAHCKUX IOPUCTOB, HO U BBICO-
YJaWIIMM yPOBHEM MIPABOBOM KYJIBTYPBI JAHHOTO rocyaapctsa [8; c. 6].

[IpuMeHUTENBHO K aHATM3UPYEMOUN TEME CIIeIyeT OTMETUTh, YTO Ha COBPEMEH-
HBIN 00JIUK cucTeMbl UCTOYHUKOB TipaBa B CIIIA nosnusnu cnenyronme pakTopsl.

Bo-niepBbiX, amepukaHCKas HE3aBHUCUMOCTbH (MpoBo3riiaiieHHas B 1776 rony,
OKOHYATENLHO OblTa ycTaHOBIIeHA B 1783 romy) myTéM co3manusl MPUHITAITAATLHO HO-
BBIX YCJIOBHM CYIIECTBOBAHUS ISl OBIBIIUX aHTIUHCKUX KOJIOHHM.

Bo-BTOpBIX, MpOTHBOpEUMBBIE OTHOLICHUA ¢ DpaHIMEl: OT BpAXKAbl K COIO3HHU-
yecTBy. Kak ciencrtBue, MojgoKUTEIbHOE OTHOIIEHHE K KOAM(PUKALKUUA U TPOBO3IJIa-
LIEHUE UJIEU CAMOCTOSITEIbHOTO aMEPUKAHCKOTO MTpaBa.

B-Tpetbux, aHIIIMIICKNN SA3BIK U MIPOMCXO0XKIEHUE HacelleHus cTpaHbl. Kak cien-
crBue, TpuyMd Tpamuiuu [5, c. 397]. AHrnmiickas ¥ aMepUKaHCKas MMPABOBBIC CH-
CTEMBI HUKOTJIa B O0ITIeM BHUJIE HE coBmaamu. Llenblil psa MHOTOCTYIIEHYATHIX pa3iiu-
YUl pa3fensieT 3T JBE CUCTEMbI, OJHAKO 001llee OCHOBAHWE BBIBOJIUT €IUHBIN KYJIb-
TYPHO-TIPABOBOM KOJI.

«CrpaBeyIMBOCTh OCHOBBIBAETCS HA MPaBe» — OJHO U3 BEAYIIMX KAHIIEPCKUX
MOJIOKEHUH, CTaBIIee SAPOM aHIIIOCAKCOHCKOW MpaBoOBOM KynbTyphl [5, ¢. 332]. On-

HaKO CJICA0BATh IIPpaBy — HC 3HAYUT HpeHe6peraTb 3dKOHaMH MOpaJiu. O‘-ICBI/II[HEI
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NOoTPeOHOCTH B OallaHCE MEXKIY MPABOM, CIIPABEIIIMBOCTHIO U MOpalibto. M nctounnku
MpaBa BBICTYMAIOT B KaUY€CTBE MHCTPYMEHTOB YPETYJIUPOBAHUS M TOJCPKAHMS Ta-
Koro Oamanca. Hajgo moHMMaTh, 4TO IIpaBo — 3TO MPEkKIE BCero pasyM. [lockonbKy pa-
3yM KaTeropus HaaHannoHanbHas [5, ¢. 391], To 1 mpaBo HOCUT 00IICYHUBEPCATBHBIH
xapaktep. HecimydaiiHo clioBocodeTanne «o01ee mpaBoy MPUMEHSETCS aHTITNIaHaAMU
0e3 HalMoHaNIbHOTO 3nHTeTa [5, ¢. 391].

C ropuIn9YecKoi TOYKH 3pEHUs, aHTJIOCAKCOHCKAS ITPABOBAs CEMBSI C TIPUCYIITUMHU
eli 0COOEHHOCTSIMU B CHCTEME UCTOYHHKOB TTpaBa MOCIIOCOOCTBOBAIA COBEPIIIEHCTBO-
BaHUIO 0OIIEMUPOBOI MTPABOBOI CUCTEMBI, IPUBHECS TaKUE IOPUINUYECKUE KATETOPHH,
KaK «CyJl TPUCSIKHBIX», «IPE3yMMIUs HEBHHOBHOCTHY, IIPHHITUI BEPXOBEHCTBA
paBay, «JI0BepUTENIbHAs COOCTBEHHOCThY» U Apyrue. Kpome Toro, ona oka3zasna Bius-

HUE U Ha TITyOWHHBIE MPOIECChl (POPMUPOBAHUS OOIIEMUPOBOM MPABOBON KYJIBTYPHI.
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