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A.O. Tonenosa
MHOHSITHUE BPAKA, YCJIOBUS U TOPSAIOK EI'O 3AKJTIOUEHUSA

AHnHOmauua: asmopom 6 OAHHOU cmamve AHAIU3UPYemcs NOHAmuUe opaka, a
makce nepeyuciienvl YCious U NOopsA00K 3aKIOYeHUs OpauyHo2o COol03Ad MeHCOy
noobMu. B pabome paccmampusaemcs danHoe nonsimue 8 y3KOM U UUUPOKOM CMbIC-

Jax, a makKorce 6 I’lpCZGOGOM u coyuailbHomM acneknmax.
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A.O. Tolenova

THE CONCEPT OF MARRIAGE, THE CONDITIONS
AND PROCEDURE FOR ITS CONCLUSION

Abstract: the author in this article analyzes the notion of marriage and also lists
the conditions and procedure for concluding a marriage union between people. This
term is considered in the work both in narrow and broad senses, as well as in legal

and social aspects.
Keywords: marriage, family, husband, wife, union.

3aK0HOJIATEILCTBOM HE ompenenseTcs mousaTue opaka. Onnako CeMelHbIN KO-
nekc PO u npyrve HopMaTUBHBIC MPABOBBIE AKTHI IIUPOKO ONIEPUPYIOT JAHHBIM MTOHSI-
THEM.

Bnepssie B Poccun nonsitue Opaka Ob110 1aHo B Kopmuelt kuure: «bpak ecth
MY’KEBE U KEHE CoueTaHue, CObITHE BO BCEH KM3HU, BO)KECTBEHHBISI U YEJIOBEUECKHUS
IIpaBJIbl OOIIICHUEY.

CoBpeMeHHOE pOCCHIICKOEe 3aKOHOAATENIbCTBO HE JlaeT MoHsATHUs Opaka. B ompe-
neneann Koncrurymuonnoro Cyaa P® ot 17 mast 1995 r. N 26-0 «o0 oTkasze B mpu-
HATHUU K PaCCMOTPEHUIO kKano0wl rpaknannna Monnna Bepa [lerpoBHay oTMeuaeTcs,

YTO OMpe/eSieHue MOHATUS Opaka-3TO MpeporaTuBa 3aKOHOAATENsSA, OJHAKO MOHSTHE
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Opaka He coaepxutcs B Koncturyuuu PO 1100 MHBIMU HOPMATUBHBIMHU IIPABOBBIMU
aktamu [4].

Yerkoro onpeneneHus Opaka He ObUTO JAHO B CEMEHHOM IpaBe MPOLLIOro BEKa,
32 UCKJIIOYEHHEM HEKOTOphIX M3 Hux. Hampumep, B ctathe 12 Kopekca 3aKOHOB O
Opake, cembe u omeke (ganee — Kzo6co PCOCP) 1926 rona O6pak omnpeaensercs Kak
HaJIM4KUe TaKuX (PAKTUYECKUX OTHOIICHHH MEXIy MY>KUYMHOM M JKEHILIHWHOM, KaK CO-
KUTEIHCTBO, COBMECTHOE MPOKUBAHUE B 00I1IEM X035MUCTBE, B3aUMHAasl MaTepraibHasI
MOJIJICPKKA, COBMECTHOE BOCITUTaHUe JieTel [6].

TpaauioHHO poccuiicKoe 3aKOHOIaTENbCTBO OIMIPEEsI0 Opak (uepe3 yclioBus,
HEO0OXOAMMBIE JUISl €T0 3aKIIFOUEHHMS ), & TAKXKE MOPSIOK 3aKII0UEHUs Opaka.

Cy1iecTBYIOT pa3iMyHble MOAXOAbI K OIpeneleHuio Opaka B Hayke. M mo-
stoMy A.W. 3aropoBckuii paccMaTpuBall Opak Kak MHCTUTYT ONPEIEIIEHHOrO pojia U
KaK HOPMAJIM30BAHHOE IO MOJOBOMY 3aKOHY €IMHCTBO MY>KUMHBI U JKEHILUHBI.

[ToaToMy OCHOBOI Opaka BBICTYNAET OOLIEHUE MEXAY MYKUMHAMHU U JKEHIIIU-
HaMmu. OnpenenieHne NOHATHS Opaka Kak OTHOLIEHUSI MEXIY MY>KUNHOMN U KEHIIUHOM
C LIETIbIO COXKUTENICTBA, OCHOBAHHOE HA B3aMMHOM COTJIACHU U COJEpIKaIleecs B yCTa-
HoByieHHOU opme, ['.D. [llepmeHeBrny 0OpaTuiia BHUMaHUE Ha YCIOBUS, C KOTOPBIMHU
nojkeH coorBeTcTBoBaTh Opak. FO.C. 'ambapoB cumrai, yto Opak B JPEBHOCTH HE
UMEET 3HAUCHHUS, HO «IIPEICTaBIseT COOOM HE YTO MHOE, KaK CBOEOOpa3HbIi 10roBOp
KYTUTH-TIPOTQXKH.

B ropunuueckom cmeicie, K.P. Ilobenonocen onpenennn Opak Kak COO3 MYyXK-
YUHBI U KEHILMHBI, OCBSIIEHHBIN 00LIECTBEHHBIM CO3HAHUEM, TO €CTh KOTOPOMY IpH-
naH npaBoBoi xapakrep. [lo cioBaM rpaxkaaHckoro juua, Opak 3aKkjiIr4aercs Mo co-
[JIAIIEHUIO: OH MHULMUPYET JOTOBOPHBIE U 00sA3aTENIbHbIE OTHOIICHHUS], B KOTOPBIX U
’KEHa, ¥ My>K COBMECTHO OepyT Ha ceOst OTBETCTBEHHOCTH [1].

OTHOIIEHHS MEX Y MY>KUMHOW U KEHILIMHOMN UCTIOJIHSIOT CEKCYaJIbHOCTh U €IUH-
cTBO Bcel xu3Hu, O6pak B.U. Cepreesuua. CynHocTh Opaka MpakTUYECKH HE TPH-
roJiHa JJIs FOPUIMYECKOT0 aHaJIn3a.

B coumanbHOM cMbicie Opak BHICTYaeT MHOTOTPAHHBIM SIBICHHUEM U BKJIIOYAET

B cebOst (hM3MONOTUYECKHE, JTYXOBHBIC, SKOHOMHUYECKHE, TPaBOBBIC, a HHOTAA U

2  https://interactive-plus.ru
Conep:xumoe goctymHo mo gunensuu Creative Commons Attribution 4.0 license (CC-BY 4.0)



Scientific Cooperation Center "Interactive plus™

pEJIUrHuo3HbIE acEKThl. B cyZ1e0HOI NpakTHKe Ba)KHOE 3HAYEHHE UMEIOT SKOHOMUYE-
CKHE U MPABOBBIC aCTEKThl, KOTOPHIE B OCHOBHOM CBSI3aHBI C OCOOBIMH UMYIIECTBEH-
HBIMU OTHOIIEHUSIMHU MEXAY CYIIPYTraMH.

3aKOHO/ATENb YKa3aJl IPUMEPHBIN ITepeueHb OOCTOATEIBCTB, IPU KOTOPBIX Opak
MOJKET OBITh 3aKIJIIOUEH B JCHb MoAauu 3asBieHus. Cpenu HUX: 0epeMEeHHOCTh, POJIbI,
IIpsiMast yrpo3a )KU3HU OJHOMN U3 CTOPOH. IlepedeHb BBICTyNIaeT OTKPBITHIM, IIOCKOJIBKY
OH 3aBepiuaeTcst Ppazoil «u IpyruMH 0COOBIMH 00CTOSATENBCTBAMMWY. B nutepatypy K
TaKOBBIM IIPEJIAracTCs BKIIOUYNUTH TAKKE CUTYAIUIO, IIPU KOTOPOU <GKEHUX 3aBTpa
JOJDKEH BCTYNUTh B apMHIO (a Yy HEBECThl HET CBEJIEHUI 0 OepeMeHHOCTH)». Takue
00CTOATENHCTBA MOKHO OTHECTH HA CUET HAIIPABJICHMS )KEHUXA JTMOO HEBECTHI B 30HY
0O0EBBIX JICHCTBHIA, KaTacTpo(d, AMUICMHIA U IPYTUX YPE3BbIYANHBIX CUTYyaIui [3].

CrnenyeT OTMETUTD, UTO, IPUBOS MPUMEPBI OCOOBIX 0OCTOSATENBCTB, 3aKOHO1a-
TEeJb KaK Obl OOBACHSET, KAKUE SIBICHHS MOKHO OTHECTH K TakuM. OHaKko (popmyinu-
POBKa 3TOr0 MpHUMepa, KaK «IpsiMasi yrpo3a KU3HU OJHOM U3 CTOPOH» cama 1o cebe
XapaKTEepU3yeTCsl MHTEPECOM M BBI3BIBAET BONPOCHL. UTO IpeAcTaBiIsieT yrpo3y s
KU3HU OJTHOW M3 CTOPOH? B KakuxX ciydasX MOKHO FOBOPHUTH O HEMOCPEICTBEHHOU
yrpo3e XHU3HH, & B KaKUX-TO KOCBEHHOW? VIMeeT M HemoCpeICTBEHHOCTb YIPO3bI
KU3HU CYIIECTBEHHOE 3HAUEHUE C TOYKU 3PEHUsSI BCTYIUIEHUS B Opak 10 1aThl MOJa4YH
3asiBiicHus [5]?

OpnHuM U3 3HaYEHUH CIIOBA «YTpo3a» BBICTYNAET BO3MOXKHASI OITACHOCTh. «Hero-
CPEACTBEHHBIN «ONPENEIAECTCS KaK» HEMOCPEACTBEHHO CIIEIYIOIIN 3a YEM-TO BO3HU-
KAl HEMOCPEJCTBEHHO U3 4YEro-ro, 0e3 MOCJIEICTBUS CCBUJIOK YYaCTHUKOB."
MOXHO cienaTh BBIBOA, YTO HEMOCPEACTBEHHON YTPO301 IS JKU3HU BBICTYNAET TaKast
OMAaCHOCTbh, KOTOpas MpsIMO MOAPA3yMEBAET BO3MOKHOCTb IPEKPALICHUS KU3HU
(cmepTH). Yaiie Bcero Takasi OmaCHOCTh BOSHUKAET B cllydae 3a00JIeBaHuUs, pe3yIbTa-
TOM KOTOPOTO OOBIYHO BBICTYIAET JIETATbHBIA UCXO/I.

IIpencrasisieTcs, 4TO NPUWIIATaTEIbHOE KIPSIMOM» HE UMEET CYIIIECTBEHHOTIO 3Ha-
YEHUS! C TOUYKH 3PEHUS BOZMOXHOCTH BCTYIUICHHUS B Opak B JI€Hb MMOJA4YM 3asiBJICHUS.
Hanuuue yrpo3sl )Ku3HH, Kak OpsIMO, TaK M1 KOCBEHHOU (HanpuMep, HarrpaBjIeHUe ye-

JIOBEKa B MUPOTBOPUYECKHE CHJIBI B 30HE BOOPY)KEHHOTO KOH(IMKTA), YK€ MOKHO
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OTHECTH Ha CYET 0COOBIX 00CcTOATENLCTB. [l03TOMY, pyKOBOACTBYSCH TPUHIIUIIAMU OII-
TUMH3AIUU U SKOHOMHUH 3aKOHOAATEIBLHOTO MaTepualia, MpeCTaBISIETCS 11eJ1ecC000-
Pa3HBIM UCKIIIOUHUTH MIPUIIAraTeIbHOE «IPSMOID» U3 pacCMaTPUBAEMON HOPMBI.

Ha ocHoBe aHanu3a pa3iuyHbIX MOJX00B K ONpeneeHuI0 Opaka, JaHHOE MOHS-
THE MOXKET PaCCMaTPUBATHCS B Y3KOM U IIIMPOKOM CMBICJIE, B TPABOBOM U COLUAIBHOM
acreKkTax.

B coumanbHOM cMbicie Opak BHICTYAeT MHOTOTPAHHBIM SIBICHHEM U BKJIIOYAET
B ce0s (PU3MOIOTHIECKUE, TYXOBHBIC, SJKOHOMUYECKHE, TTPABOBBIC, 4 MHOT/IA U PEIH-
TMO3HBIC aCMEKThI. B cy1e0HOM NMpakTHKe BaKHOE 3HAUCHHE UMEIOT YKOHOMUYECKHUE U
MPABOBBIC ACMIEKTHI, KOTOPHIE B OCHOBHOM CBSI3aHbI C 0COOBIMU UMYIIECTBEHHBIMU OT-
HOIIICHUSIMU MEX]TY CYTPyTaMH.

B y3koMm cwmpbiciie, 4TO MPUMEHUMO TOJIBKO K 3aKOHOAATeNnbCcTBY PD, Opak nei-
cTByeT Kak Col03 MY>KUMHBI U JKEHILUHBI, 3aPETUCTPUPOBAHHBIN MPU OMPEACICHHBIX
YCIIOBHUSIX B PEECTPE AKTOB I'PAXKJAHCKOTO COCTOSIHUSA, U CO3/1a€T B3aHMHBIEC JINYHbBIC
HEUMYILIECTBEHHbIEC U UMYIIIECTBEHHBIE TIpaBa U 00S3aHHOCTH.

Ha Tepputopun P®, pa3pemns 6pak o 0000 IHOMY COTJIACHIO OyAyIIUX CyNpY-
rOB, IPU yCJIOBUU, YTO OHU JOCTUTHYT OpadyHoro Bo3pacta — 18 jeT (Bo3pacT MOXKeET
OBITh CHIDKEH 10 16 mer pamu OW3Heca); HE MOMYCKAeT OJHOIOJIBIC, TOJUTaMHBIC
Opaku Mexay OTU3KUMHU POJICTBEHHUKAMHU, IIOTOMY YTO €CTh 3alPET Ha U3BATHIC HKe-
HATBIX JIIOJIEH.

OcHoBaHuEeM JJIs1 3aKJII0OUEHMsS] Opaka BBICTYNAeT COBMECTHOE 3asiBICHUE JIUII,
YKEeJIAIOIMMX BCTYNUTh B Opak (ctaThsa 13 CemeitHOTO KOACKCA), IJIs TI01a91 3asiBICHUS,
BBICTYIMACT YCJIOBUE YIUIAThl TOCYIApCTBEHHON MONUIMHBI B pa3dmepe 350 pyOmeii.
(Nel ygac. 1 crates. 333.26 PO) Peructparus 6paka mpoucXOoIuT B KaXKJJOM OpraHUu3Me
B nuktodone P® oaun (1) Mecsi mocne nmoxaun 3assieHus (¢ct. 11 CK P®) (B uckiiro-
YUTEJBHBIX CIy4asix 3TOT CPOK MOKET ObITh COKpAIleH JTU0O0 MPOJIJICH).

[Toutn BO BCeil MCTOpUM YEIIOBEUECTBA TPAHCTPAHUYHBIE Opaky 3aKIII0YaIUCh B
TON MO0 MHOM CTENEeHH, TO €CTh B COI03aX, B KOTOPBIX YYaCTBOBAJIM JIHIA Pa3HBIX
HAIMOHAJIBHOCTEN. B COBPEMEHHBIX YCIOBUSIX MHTEPHALIMOHAIIN3AIMN HAILIEH )KU3HU

9TO HalpaBJICHUE CTAHOBUTCS BCce OoJjiee u Ooiee pa3BUThIM [3].
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HpaBOBOC PETYIUPOBAHUC 3TOI'0 BHAaA 6pa1<a, OCJIO’)KHCHHOI'O MHOCTPAaHHBIM 3JIC-

MCHTOM, OCYIICCTBJIACTCA 4YCPC3 HOPMbI MCKIYHAPOJIHOI'O 4aCTHOTIO IIpaBa.
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