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COBPEMEHHBI METOJAOJOTMYECKHUI MOJIXO0/
K UCCJIEJJOBAHUIO NPUHLIUIIOB I'PAYKJIAHCKOI'O ITIPABA

AHnHOmayun: 6 0aHHOU cMamve paccmMampusaencs 60NpPoc Memoool02u4ecKo20
n00X00a 8 UCCIe008AHUU NPUHYUNOB 2PAdICOaHCKo20 npasa. B I pajxcoanckom koodexce
P® gnepsvie 3akpennena cmamos, onpedenaoujas 0CHOBHblE HAYANA 2PANCOAHCKO20
3aKoHoOdamenvcmea. Bce maxaice 0CHOBONONAAIOUUM 8 2PANCOAHCKO-NPABOBOL OOK-
mpuHe gblcmynaem npeocmasierue, Co2iaCHO KOMopoMy NPUHYUNDBL SPANCOAHCKO2O
npasa 0arom 603MONCHOCMb OOJlee NPABUNbHO20 NOHUMAHUSL CMbLCIA OMPACIe8020
npaso8o2o pe2yiuposanusi U MoaKOBAHUS KOHKPEMHbIX NPABOBLIX HOPM, HO UX pe2yisi-
MUBHBIL PYHKYUOHAN 02PAHUYEH NPobelamMu 8 3aKoHodamenbemae. YKa3aunvili noo-
X00 co30aem Npensmcmeuss 8 NPaKmuyecKom NpumMeHeHuyu NPUHYUnos, He CHnocoo-
cmeyem NoJHOU Peanu3ayull 3a104CeHHO020 8 HUX nomeHyuana. B ceasu c uem yeneco-
0bpazen NoUcK HOB020 MemoO0NI0CUYECKO20 NOOX00A K U3VHEHUI0 NPUHYUNOS8 2PAIC-
O0AHCKO20 NPasa, CO2NACHO KOMOPOMY UX UCCIEO08AHUE HYHCHO NPOBOOUMb, OPUEHMU-
PYACb HA meopemudecKull U NpaKmuyecKuti CmpyKmypHole YposHu. Yuumwieas amo,
HYJICHO pa3pabomamuv mepbl, HANpasileHHble HA Peanu3ayuio NPUHYUNO8 2paricOaH-

CKOCO npaea Kak 6 npaesomeopvecmee, mak u 6 npacsonpumeHeHul.

Kniouegvle cnosa: npunyunvl npasa, epaxcoanckoe npaso, npagomeopyecmao,
npasonpumeHnenue, 3aKOHOMEPHOCMb, 3AKOH, CMPYKMYPHBIU YPOBeHb, Kame20pusl,

meopemuKo-npuKkiaoHasi MOOeJb.

[IprHIMIBI TPaXKIAHCKOTO MpaBa — 3TO TPAAULMOHHO HOBBIE METOIBI U CPENICTBA
IPaBOBOTO BO3JICUCTBHS HA OOIIECTBEHHbIE OTHOIIEHUS, KOTOPHIE COCTABJISIOT MPE-
MET I'PaXJAHCKOro Ipasa. [IpuHIMIBI paBa SBIAIOTCA UCTOPUYECKUMM KaTErOpHU-
AMH, C(OOPMUPOBAHHBIMU B TE€UEHHUE JJIMTEIBHOTO MEPUOIA PA3BUTHSI ITPaBa, C y4ETOM
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00BEKTHBHBIX 3aKOHOMEPHOCTEH, OTpaXkaroluXcs B UX COJEpKaHUHU. BriepBoie Tek-
CTyaJIbHO TPUHIIAITBI TPAXTAHCKOTO TpaBa ObUIM 3aKperuieHbl B ['pakaaHCKOM KO-
oexce P® (nanee o tekcry — 'K P®), yTo npuano uM craTyc OCHOBHBIX Hayaj Ipax-
JAHCKOT0 3aKOHOAaTeIbCTBA [1].

3aK0HOJATEIHHBIM 3aKPEIICHUEM MPUHITUIIOB TPAKJAHCKOTO IMpaBa OOBIICHS-
€TCS U BO3POCHINKI B TOCIIEIHUE HECKOJBKO JIET MHTEPEC YYCHBIX K MCCIICIOBAHUIO
paccMaTpuBaeMOi IPaBOBOI KaTeropuu. B 4acTHOCTH, 110 HaIlleMy MHEHUIO, HHTEpEC-
HBIMH SIBJSIFOTCS  MccienoBanusi, mnpoBeacHHbIe O.A. Ky3HenoBoit [2, c. 212]
u E.I'. Komuccapogoti [3, ¢. 117].

Ho B Hacrosiiee BpeMsi BO3MOXKHO YTBEPXKAaTh, YTO B TPaXIaHCKO-TIPABOBOM
JIOKTPUHE BCE TAKXK€ TOCIOJCTBYET MPEJCTaBICHHWE O MPUHIMIAX TPakIaHCKOTO
paBa, KOTOPOE CIOKUIIOCH €IIIe B COBETCKUH repuo. Tak, coraacHo emy, ¢ TOMOIIBIO
MIPUHITUTIOB TPAKIAHCKOTO TpaBa MpaBUIbHEE TOHUMAETCS CMBICI OTPACIEBOTO Ipa-
BOBOT'O PETYJIIMPOBAHUS, HCTOJIKOBBIBAIOTCS KOHKPETHBIC TIPABOBBIE HOPMBI, OJTHAKO,
WX PETyJIATUBHBIA (YYHKIIMOHAT OTPAHWYEH TOJIBKO CIydasMH MPOOET-HOCTH B 3a-
koHe. CuuTaeM, 4TO yKa3aHHBIA MTOAXO/] HE JAacT PeaiM30BaTh 3aJ0KEHHBIN B MPUH-
IUIaX MOTEHIINAJ, IPEIATCTBYS UX IIMPOKOMY IPUMEHEHHIO Ha TIPAKTHKE.

YuuThiBas BBINIICYKa3aHHOE, aKTyaJIbHO HAWTH TaKWE IMYTH Pa3BUTHS, KOTOPHIE
HOBBICAT 3(PPEKTUBHOCTh TI'PAKIAHCKO-TIPABOBOTO PETyJIMPOBAHUS IIPH TTOMOIIH
IPUHITUIIOB TPaXXIaHCKOTO IIpaBa.

B cBsi3u ¢ ueM crieyeT pacCMOTPETh HOBBIE METO0JIOTHYECKHE MoAXoAbl. CBoe-
BPEMEHHBIM, Ha HaIll B3TJIS, SIBISIETCS UCIIOIh30BaHUE HOBOT'O, COBPEMEHHOTO METO-
JOJIOTHYECKOTO MOAX0Aa K U3yYEHUIO TPaKIaHCKO-TIPABOBBIX TPHHITUIIOB, COTJIACHO
KOTOPOMY WX HCCIIEAOBAHUE JTOJDKHO OBITh TPOU3BEICHO HA TCOPETUUICCKOM M TIPAK-
TUYECKOM CTPYKTYPHBIX ypOBHsX. [IepBBIM ypOBHEM OXBaThIBacTCS pa3pabOTKa W
000CHOBaHUE TEOPETHUYCCKON KOHIICTIIIMKM MPUHITUIIOB TPakIaHCKOTO IpaBa, a BTO-
PBIM YPOBHEM JIOJDKHBI TTPEIJIaraThCsl BO3MOXKHBIC PEIICHUS MTPAKTHICCKUX TIPOOIIeM-
HBIX MOMEHTOB, BO3HUKAIOIINX MPH UX PEaTH3aIUH.

OCHOBHBIMH TEOPETHUYSCKUMHU MPOOIEMaMU TTPUHIIUIIOB TPAKIAHCKOTO TIpaBa B

I_[HBI/IJII/ICTI/I‘-IGCKOﬁ HAayKC BCC TAKIKC OCTAKOTCA BOIIPOCHI UX TTOHATHA, CYHIHOCTHBIX
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PU3HAKOB, CO/IepkKaHus, PyHKIIMOHAIA. BHE 3aBUCMMOCTH OT TOT0, YTO I'PaXKIaHCKO-
MIPaBOBBIC MPUHITUITEI BO BCE ATAMBl PA3BUTHSI IMBIIIMCTHYECKONW HAYKW OBLIN Mpe-
METOM aHaJIh3a YUYEHBIX, JI0 HACTOSIIErO0 BPEMEHHU €IMHCTBA MHEHUH MO BBIIIETIEpPE-
YUCJIEHHBIM BOIIpOCaM HeT. Bee Takke COBPEMEHHYIO CUTYALlUI0 MOKHO OXapaKTepHu-
30BaTh MHOKECTBEHHBIMU MPEIJIaraeéMbIMU ACHUHUIIUSIMHU, PA3TUYHBIM 3JIEMEHTHBIM
COCTaBOM B MPUBOJUMBIX PUHIIMIAX, PAa3HBIMU B3TJISJaMU OTHOCUTEIILHO UX (PYHK-
MOHAJIBHOM POJIK K MECTA B CUCTEME IPAXKIJAHCKOTO IIpaBa.

OrnpeneneHue NOHATHS U MIPU3HAKOB MPUHIIUIIOB TPAXKIAHCKOTO MpaBa sIBISETCS
TeM pabo4YrM MHCTPYMEHTapHUEM, OBJIAJEB KOTOPHIM BO3MOKHO MPOJOJIKHUTH MOCIe-
IYIOIIIEE U3YUYEHUE pacCMaTpUBaeMOU TPaBOBOM KaTeropuu. B mpaBoBoil HayKe B Mo-
CJIeIHEE BpeMs UMEET MECTO Ompe/iejieHHas: HE0OIEHKA BAXKHOCTHU Je(UHUIIAN, a UX
OTCYTCTBUE WJIA HETOYHOCTh HE JAET YSICHUTh COJAECPKAHHUE TPAKIAHCKOTO 3aKOHO/1a-
TeNbCTBA. TpaIUIIMOHHBIN MOJIXO0/ MCCIIEI0BaHUsI 0OBEKTOB, COIVIACHO KOTOPOMY M3
MOHATHUS BBIBOAST KBATU(GUIMPYIOIINE MPU3HAKY, B pacCMaTpUBAEMOM cCllydae IMpu-
MEHSTh HEBO3MOKHO, B CBSI3U C UEM HEOOXO0IMMO U30paHue APYroro nojaxoaa: Ha 6aze
aHaJM3a MoJ0KEHUHN IPakKJaHCKOTO 3aKOHOIaTEeNIbCTBA U MPABOBOM JTOKTPUHBI ITPOBE-
CTH BBIJICJICHHE TTPU3HAKOB, MPUCYIINX MPUHIIMIIAM, a TIOTOM Ha UX OCHOBE cHopMHU-
pOBaTh NMOHATHE, 3aKpenuB ero B [ K.

[{uBHWIMCTUYECKON HAyKOM, IIPU M3YYEHUHU NPUHLHUIOB TIPaXJAHCKOTO IpaBa
npoOiemMaTHKa 3a4acTyl0 HEOIpaBIaHHO CIBUTAETCS B CTOPOHY HU3y4YEHHUS HE CYIII-
HOCTHBIX XapaKTEPUCTUK MPUHIUIIOB, a TAKXKE UX COACPKATEIHHOTO HAIMOIHEHUS, a
ONpENIECNICHUs] UX ONTUMAJBHOIO nepeuHs. BMecte ¢ TeM, SIBJISIETCS U3BECTHBIM, UYTO
«HE BCsKas COBOKYITHOCTB €CTh cucteMay [4, ¢. 190].

PaccmarpuBasi KOJWYECTBO MPUHITUIIOB TPa)KAaHCKOTO IMpaBa, KOTOPbIE MO/IjIe-
Kat 3aKperuieHuro B [ K, TO, pyKOBOACTBYSICh METOJIOJIOTHEN CUCTEMHBIX UCCIIEI0BA-
HUMN, BOBMOXKHO TOBOPHUTH, YTO ISl (PYHKIIMOHUPOBAHUSI CUCTEMBI MPUHITUIIOB TPaXK-
JAHCKOTO TIpaBa, KOJIMYECTBO €€ 3JIEMEHTOB HE UTPAET PEIIAIONICH POJIH.

B cBa3u ¢ yem Ham mnpenctaBisgeTcs BepHbiM MHeHHE O.A. Ky3HenoBoii, co-
IJIACHO KOTOPOMY «IpobJieMa MepeuHsl MPUHIMIIOB TPAXKJAHCKOTO MpaBa JOJKHA

OBITH 3aMeHeHa MPO0JIeMOi UX cucTemaTuzaum» [5, ¢. 200].
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OcHOBHOE BHUMaHUE HEOOXOJIMMO COCPEOTAUYMBATh HA CTPYKTYpE NAHHOW CH-
CTEMBI, 0COOEHHOCTSIX 3JIEMEHTOB, BXOSIINX B HEE, HAIIMYUEM HIIA OTCYTCTBUEM O0b-
EAUHSIOLIMX TaHHbBIE JIEMEHTBI CBA3EH, IOUCKAX CUCTEMOOOPAa3yIOIIETr0 KPUTEPHS.

ITocKOJIBKY MIMEHHO € MOMOILBI0 METOJOJIOTHH CUCTEMHOTO MOJIX0/1a U CUCTEM-
HOTO aHaJIh3a BO3MOYKHO BEPHO OLICHUTHh B3aMMO3aBUCUMOCTb W B3aHUMOJICHCTBHE
IPUHIUIIOB I'PaXJAaHCKOTO IIpaBa.

B 3aBepiienue cuntaeM HEOOXOAUMBIM OTMETUTH CJIEAYIOIIIEE.

B cBs3M ¢ 3aKOHOJATENBHBIM 3aKPEIUICHUEM MHPUHIMIBI TPaXXIAaHCKOIO IpaBa
MOTYT CTaTh BBICOKOA((EKTUBHBIMHU PETYJIATOPAMU OOIIECTBEHHBIX OTHOLIEHUI. B
CBSA3M C UEM CIIEAYET:

— IPOBECTH Pa3pabOTKy KOMILJIEKCa MEp MO pealn3aluy MPUHIMIIOB rpaXKaaH-
CKOT0 TpaBa B MPaBOTBOPYECTBE U MPABONPUMEHEHHH,

— IIPOBECTH Pa3pabOTKy TEOPETHKO-TIPUKIIATHON MOJENN MEXaHW3Ma peann3a-
IIUU IPUHITUIIOB FPAXKJAHCKOTO MPaBa, KOTOPOM Obl 0XBATHIBAIUCH CIIETYIOIINE CTPYK-
TYpHbIE YPOBHU: 3aKPEIUICHNE IPUHIIUIIOB FPAKIAHCKOIO MTpaBa 3aKOHOAATENbHO, pe-
anu3auus MNPUHILMIIOB B IPOIECCE HOPMOTBOPYECKON IEATEIBHOCTH, peaTu3aliMs
MPUHIIUIIOB I'PAXJAHCKOTO IIPaBa B MPABONPUMEHUTEIBHON JIEATEIBHOCTH.

[IpoBeneHune BbIIEIEHUS BBIIEYKa3aHHBIX YPOBHEH JAacT BO3MOKHOCTBH OoJjiee
YEeTKOT0 OYepUMBAHUS Kpyra MpoOJeM, KOTOPhIE CBA3aHbI C pealn3alieil MpuHIUIOB

" IMOAJICIKAT PCIICHUIO.
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