(@)Y | Scientific Cooperation Center "Interactive plus™

HIankun Maxcum Anopeesuu

MarucTpaHT
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OI'bOY BO «Poccuiickasa akagemMus HapOJHOTO XO3sIHCTBA
U TOCYIapCTBEHHOMU CiTy>KObI ipu [Ipesnnente POy

r. Bonrorpan, Bonrorpanckas o6iacthb

OCHOBHBIE TPOBJIEMBI, BOSHUKAIOIIHE
ITPU BAHKPOTCTBE ®U3NYECKUX JINL

AHHOmMayua: cmamovs NOCEAUWEHA OCHOBHBLIM NPOOIEMAM, 803HUKAIOWUM NpU
oankpomcmee ¢husuyeckux auy. Aémop npueooum OCHOBHblE Kpumepuu NpusHaHus
O0NHCHUKA OAHKPOMOM, A MAKHCE ONUCHIBAEN OCHOBHbLE NPOOIeMbl, BO3HUKAIOWUE 8

CBA3U C NPUMEHEHUEeM Npoyeoypbl OAHKPOMCMEBA 2PaAHCOAH.

Knioueevle cnosa: bankpomcmeo, guzuueckoe 1uyo, npasogoe ypezyiuposanue,

OOJIHCHUK.

[Ipobnema mpaBoBOro peryarpoBaHus OAaHKPOTCTBA IPak/iaH SBISETCS OJTHON U3
aKTyaJbHBIX IPOOJIEM, CTOSALIUX MEPE]] COBPEMEHHON IOPUINYECKON HAYKOM.

Bo3HukaeT MHOXECTBO BOIPOCOB — OT OAHAJIBLHOTO, B HEM UMEHHO I10 CBOEH Ipa-
BOBOM IPHUPO/IE 3aKII0YAETCsl OaHKPOTCTBA IPakIaHUHA, J0 INI00ANIbHBIX BPOJIE COOT-
HOIIIEHHUS] UHCTUTYyTa OAHKPOTCTBA TPa)JIaH ¢ HOPMAaMHU KOHCTUTYIIMOHHOI'O IpaBa.
['paxxnanam, BOCIIpUHUMAIOIIUM OAHKPOTCTBO Kak TMaHaIlelo OT J0Jra, CIeIyeT MoM-
HUTb, YTO MPABOBBIE MOCJIEICTBHUS pPAaCCMATPUBAEMON MPOLEAYpPbl MOBIMSIOT HE
TOJIbKO Ha MX TEKYIIUE 00s3aTeNIbCTBA, HO U Ha BCIO JKU3HB B IEJIOM.

Cornacno ®enepaibHOMY 3aKOHY O OAHKPOTCTBE «HECOCTOSITENIBHOCTH (OaHK-
POTCTBO) (Hasiee Takxke — OAHKPOTCTBO) — MPU3HAHHAS apOUTPAXKHBIM CYJOM HECIO-
COOHOCTh JIOJDKHUKA B TTOJTHOM 00BEME YAOBIETBOPUTH TPEOOBAHUS KPEIUTOPOB IO
JIEHEKHBIM 00513aTeJIbCTBAM, O BBITIJIATE BBIXOIHBIX MOCOOUH U (1K) 00 oriate Tpyia
U, padoTaIIMX WIK paboTaBUIMX MO TPYJIOBOMY JOTOBOPY, U (MJIM) HCHOJHUTH

0053aHHOCTB 110 YIUTaTe 00sM3aTebHBIX MaaTexei» [1].
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[Ipu paccmoTpeHuu aena o 0aHKPOTCTBE TpakaaHNHA IPUMEHSIIOTCS PECTPYKTY-
pU3aIysl TOJITOB IPaKIaHWHA, PeaTn3aIusl UMYIIeCTBa TpaXKIaHUHA, MUPOBOE COTJIa-
IIICHUE.

OCHOBHBIMU KPUTEPUSIMHU IPU3HAHUS JOJKHUKA OAHKPOTOM SIBIISIFOTCS:

a) HATMYWE 33JI0JDKEHHOCTH Tepe]] KPeIUTOPaMH, KOTOpasi B COBOKYITHOCTH CO-
ctaBisgeT He MmeHee yeM 500 TrIc. pyo.;

0) «rpakaaHuH He CTIOCOOEH YI0BJIETBOPUTH B TTIOJTHOM 00beMe TpeOOBaHMS Kpe-
JTUTOPOB TI0 JEHEKHBIM 00s3aTEIbCTBAM U (MJIM) UCTIOJHUTH 00S3aHHOCTD TI0 yIIIaTe
00s3aTEbHBIX TUIATEKEN.

[Ipu »TOM 3aKOHOJATENH BO3JIaraeT Ha TpaXKJaHUHA 00S3aHHOCTh OOPATUTHCS B
apOUTpaXKHBIN CYJ| C 3asBJICHUEM O MPU3HAHUM €ro 0AaHKPOTOM, B CIy4dae «eCiH yJ0-
BJIETBOPEHHE TPEOOBAHUI OHOTO KPEIUTOPA MIIH HECKOJIBKUX KPEAUTOPOB MPUBOJIUT
K HEBO3MOXXHOCTH UCITOJTHEHUS TPAXKIAHUHOM JICHEXKHBIX 0053aTENBCTB U (MJIH) 005-
3aHHOCTH 10 yIUIaTe 00s3aTeNbHBIX TUIATEKEN B TIOJTHOM 00beMe Mepes] IpYyTuMu Kpe-
TUTOPAaMU U pa3Mep TaKUX 0053aTeIbCTB U 00SI3aHHOCTH B COBOKYITHOCTH COCTABJISIET
HE MEHEE YeM IATHCOT THICSY pyOJIeH, HE MO3HEE TPUANATH PadOYnX THEH CO JHS,
KOTI'/Ia OH y3HaJ WK JOJIKEH ObLI Y3HATh 00 ATOMY.

[TepBas mpoGiemMa, KOTOPYIO MBI BBISBIIIEM, CBS3aHa C TEM, YTO TPaXAaHWH, HE
oOnagaronil pUInIecKuM o0pa3oBaHueM (J1a U IOPUCT — TOXKE JAJIIEKO HE BCET/a),
CaMOCTOSTENIbHO UCTIOTHUTH 00S13aHHOCTh, KOTOpas nmpeaycmorpeHa . 1 cr. 213.4 de-
JepajIbHOro 3aKOHa 0 0AHKPOTCTBE, HE CMOXKET, MMOCKOJIbKY OH HE 3HAET, B KaKOH ap-
OUTpPaXHBIN CyJ eMy 00palaTbes, Kakue JOKYMEHTHl U B KAKOM BHUJE, B KAKOM I1O-
pAIKe eMy HEOOXOIUMO MPHUKJIAIAbIBaTh, B KAKOM pa3Mepe W KaKhM CIIOCOOOM OCY-
IIIECTBJIATH BOZHATPAXKICHHUE apOUTPAKHOMY YIIPABJISAIONIEMY, UYTO TAKOE CaMOPETYJTHU-
pyemasi opraHu3aius apoOUTPaKHBIX YIPABISIFONIUX U T. 1.

Crnenyromas riodanbpHas npoodsemMa cBsizaHa ¢ 0COOCHHOCTSIMU TTPABOBOI'O CTa-
Tyca (PMHAHCOBOTO YIPABJISIONIETO U MOCIEAYIONMEH MPOIeayphl OrpaHUYEHUS JIee-
CIIOCOOHOCTH I'paKJaHWHA, B OTHOIIICHUH KOTOPOTO BEACTCS MpoIieaypa 0aHKPOTCTBA.

CornacHo 1. 7 ct. 213.9 ®eaepanbHOTro 3aKOHA O HECOCTOATENBLHOCTH (OaHKPOT-

cTBe) (DMHAHCOBBIN YMPABIAIONIMKA BIIPaBe, B YaCTHOCTH, MOJABaTh B apOUTPaXKHBIM
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CyZl OT IMEHH TpaKJaHUHA 3asBJICHUS O TIPU3HAHUN HEJECHCTBUTEILHBIMH CIETIOK TIO
OCHOBaHUSM, MpenycMOTpeHHbIM cT. 61.2 n 61.3 degepanbHOro 3aKk0Ha O HECOCTOS-
TeIbHOCTH (0AHKPOTCTBE), a TAKXKE 3asBISATH OTKA3 OT MCIIOJHEHUS CICIIOK Tpaxia-
HUHA B TIOPSAKE, YCTaHOBICHHOM enepalbHbIM 3aKOHOM O HECOCTOSITEIBHOCTH
(6aHKpOTCTBE).

[Tosrygaercst, uTo (PMHAHCOBBIN YIPABIISIONINN BBICTYNIACT KaK 3aKOHHBIN MPE/-
CTaBUTEIb TPaXKIaHWHA-TO0JDKHUKA BO B3aHMOOTHOIIICHUSAX C KPEAUTOPAMH, a TAKKe
KaK MPEeJICTaBUTENIb HHTEPECOB ITHX CaMbIX KPEIUTOPOB MO OTHOLIEHUIO K 3TOMY XK€
nomkHUKY. [Ipu 3TOM, Kak yka3sIBaroT MHOTHE yueHble, Hanpumep, K.b. Kopaes, mo-
A00Has cUTyarusi KpaifHe omacHa, MOCKOJIbKY OHa CIIOCOOCTYET pa3BUTHIO KOH(IMKTA
MHTEPECOB Y PUHAHCOBOTO YIPABIISAIOLIET0, OCYIIECTBIISIIOIIETO CBOU MTOJIHOMOYHS I10
JIeNTy O HeCOCTOSTEIbHOCTH (0aHKPOTCTBE) rpakaaHuHa [2, ¢. 18-21].

Crenytoias mpoGiieMa HanmpsIMyIO CBsI3aHa € TE€M, YTO IJIaH PECTPYKTYpPHU3ALUU
JOJITOB TPAKIaHUHA MOYKET OBITh MPEACTABICH B OTHOLIEHUH 33aJ0JKEHHOCTH I'pax-
JaHWHA, COOTBETCTBYIOIIETO CIAEAYIOUINM TPEOOBAHUSM:

— TpaXXIaHWH UMEET UCTOYHHUK J0X0Ja Ha JaTy MPEACTABICHUS MJIaHa PECTPYK-
TypHU3alluU €ro JA0JIr0B;

— TpaXXIaHWH HE MMEET HECHATON WM HEMOTallleHHOW CYJIMMOCTHU 3a COBepIIIe-
HUE YMBIIIEHHOTO MPECTYIUIEHUS B cpepe SIKOHOMUKH U J0 JaThl IPUHSITHS 3asBiie-
HUS O TPU3HAHUU TPaKIaHMHA OAHKPOTOM HCTEK CPOK, B TEUEHHE KOTOPOTO Tpak]ia-
HUH CYUTAETCS TOJBEPTHYTHIM aIMUHUCTPATUBHOMY HaKa3aHUIO 32 MEJIKOE XHIIEHUE,
YMBILIUIEHHOE YHUUYTOKEHUE WM TOBPEXKICHNE UMYIIECTBA JIMOO 3a (PUKTUBHOE WIIH
npenIHaMepeHHoe OaHKPOTCTBO;

— TpaXXIaHWH HE MpHU3HaBajcs 0aHKPOTOM B TEUEHHUE TISITH JIET, MPEIIIECTBYIO-
HIMX IPEICTaBICHUIO IIJIaHa PECTPYKTYPU3ALIUU €r0 A0JT0B;

— TUTaH PECTPYKTYPHU3ALUU JTOJITOB TpaKJaHNHA B OTHOIICHUH €TO0 3aJ0KEHHO-
CTH HE YTBEP>K/1aJICsl B TCUEHHE BOCHMHU JIET, MPEAIIECTBYIOIINX MTPEICTABICHUIO ATOTO
TUTaHa.

TpeboBanne 00 HCTOYHMKE TOXO0/1a HA ATy MPEACTABICHUS TJIaHA PECTPYKTYpH-

3alliy  J0JiIra pasMbITOC HW HCTOYHOC. YUto »3TO 3a HUCTOYHUK J0xo4Ja, OH
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CUCTEMATUYECKUN WM e MOCTOSHHBIN, OH YJOBJIETBOPSET MUHUMAIbHBIE TOTPEOHO-
CTH WJIH K€ MOXKET CIIOCOOCTBOBATH BBITJIATAM ?

Takxe B 3aKOHE CKa3aHO, YTO rpakJIaHUH 00s13aH YBEAOMUTH KPEIUTOPOB:

— 0 (hakTax IMpUBJICUCHHUS TPaKIaHUHA K aIMUHUCTPATUBHOW OTBETCTBEHHOCTHU
3a MEJIKOE XUIIICHUE, YMBIIIJIEHHOE YHUYTOKEHUE WM HOBPEXKICHUE UMYIIIECTBA, HE-
paBOMEpHbIE ACUCTBUS MPU OAHKPOTCTBE, (PUKTUBHOE WM MpeaHaMepeHHOe OaHK-
POTCTBO;

— 00 M3BECTHBIX TPAXKIAHWUHY YTOJOBHBIX M aIMUHUCTPATUBHBIX JIeJaX B OTHO-
[IEHUH €T0, a TAKKE O HAJIMYUH HECHATOW MJIM HEMOTAlIEHHON CyANMOCTH;

— O MPUHSATHIX PEIICHUSX O MPU3HAHUM FpakJaaHUHA OAHKPOTOM WUJIM 00 MCIOJI-
HEHHBIX IJIAHAX PECTPYKTYPHU3ALMH €0 JI0JITOB B TCUEHUE BOCBMH JIET, MPE/IILIECTBY-
IOIIMX MPEICTABICHUIO IJIAHA PECTPYKTYPU3ALMU JOJITOB TPAK/IaHUHA.

Kakum crnocobom 10KHO TPoUcXoauTh 310 yBeaomiieHue? CMC-cooOiieHuem?
[TrncbMOM Ha ANEKTPOHHYIO NOUTY? 3aKa3HBIM MUCbMOM, OTIPaBiIeHHBIM uepe3 OI'VII
«ITouta Poccun»? IlocpencTtBom TeneoOHHOTO 3BOHKA TakKe BO3MOXKHO? B kakme
CPOKH JIOJKHO MPOU30UTH TAHHOE YBEIOMIICHUE?

Takum 006pazom, cpe OCHOBHBIX MPOOJIEM, BO3ZHUKAIONIUX B CBSA3U C IMIPUMEHE-
HUEM MpOoLEeTypbl OaHKPOTCTBA IPAKIaH, Mbl MOYKEM BBIJICIIUTh TAKUE KaK:

— HOpMa, TEKCTYaJIbHO 3aKpEIUIAIoNIas 00sS3aHHOCTh IpaKJIaHWHA IO oOpaliie-
HUIO B apOUTPaXHBIN CyJ C 3asBJICHUEM O MPU3HAHUM ceOsi OAHKPOTOM, TPYAHOBBI-
MOJTHUMA;

— MIPaBOBOM CTATyC ¥ IPABOBOE MOJIOKEHNE (PMHAHCOBOTO YIIPABJISIFOIIETO COACP-
KaT Psii KOPPYNIIUOTEHHBIX HOPM U CO3AAI0T MPEANIOCHUIKH JIJIs 37I0YTIOTPEOICHUS UM
CBOMMH MOJTHOMOYHSIMU;

— JIEUCTBYIOIIEE 3aKOHOAATEIBCTBO COAEPKUT Psifl HETOUHOCTEM, TOMYCKAIOIINUX
€ro pa3jIuyHOE TOJIKOBAHUE U CO3JIAIOIIUX MPEANOCHUIKH ISl 3JI0YIIOTPEOICHHS Mpa-
BAMU Y 3aKOHHBIMH UHTEPECAMHU KaK KPEAUTOPOB, TAK U CAMOTO JIUIA, HAYMHAOIIETO

npolenRypy coOCTBEHHOT0 0aHKPOTCTBA.
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