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IOPUINYECKASA OHEHKA KECTOKOI'O OBPAIIEHUSA
KAK ITPU3HAKA HEUCIOJIHEHUS OBSI3AHHOCTEM
1O BOCITIMTAHUIO HECOBEPHIEHHOJIETHET O (CT. 156 YK P®)

AHHOmMayusa: asmop 0anHoU cmamvi yoeisiem ocoboe eHumanue cmamve 156
VK P®, komopas céa3ana c 8vinoHeHueM mpebo8aHuli cemetiHo20 3aKOH00amellb-
cmea (cm. cm. 63 u 65 CK P®). Aemop noduepkusaem, 4mo y20106HAsL OMEEnCMEeH-
HOCMb NO OGHHOU CMambe HACMYNnaem 8 Clyyae H#ecmoxKo2o oopaweHus ¢ necogep-
WeHHOJIeMHUM CO CIMOPOHDBL JIUY, YKA3AHHBIX 8 OUCNO3Uuyuu 0anHou cmamou. Kecmo-
Koe oOpaujenue O0IHCHO COYeMAaAmbCsl C HeUCNOTHEHUEM UTU HeHAONEeHCaAuUM UCNOJI-
HeHuem 00513aHHOCmell N0 60CNUMAHUIO HecogepuleHHolemte20. B cmamove ananusu-
PYemcsi coOO0epicanue NOHAMUSL «HCeCMOKoe 00paujenuey, COOMHOUEHUEe e20 C UHbIMU
CXOOHBIMU NOHAMUAMU, PACCMAMPUBAIOMC OCHOBHbIE NPOONeMbl NPUMEHEHUS Y20-
JIOBHO-NPABOBHIX HOPM 00 0MEEMCMBEEHHOCIU 3a HCeCMOoKoe 0bpaujenue ¢ Hecosep-
WeHHONIeMHUM, CHOPMYTUPOBAHO ABMOPCKOE ONpedeleHUue HceCcmrKo2o 00paujeHus ¢
Heco8epuLeHHONIeMHUM C YYemoM HOPM MeHCOYHAPOOHO20 U OMedeCcm8eHH020 npasda

U 832151008 meopemuKkoes Ha OaHHbI eonpoc.

Knroueewie cnoea: cemetinoe npaeo, y20l106HO€ npaeo, npasd p€5€HKCl, omeem-
CMBEHHOCMb, HEeUCnOJIHeEHUe, JcecmoKoe 06pameHue, H€C06€pW€HHOJZ€WlHMLZ 0053aH-

Hocmu, eocnumanrue.

OObeKkTHBHASI CTOPOHA MPECTYIUICHHs, ipeaycMoTpeHHoro cT. 156 YK P®, BrI-
pakaeTcsi B HEHaJJIeXKallleM HCIIOJHEHUH WM HEUCIIOJIHEHUHU 00s13aHHOCTEH 10 BOC-
MUTAaHUIO HECOBEPIIEHHOJETHET0, BO3JIOKEHHBIX HA JIMIO 3aKOHOM, MOA3aKOHHBIMH,
B TOM YHCJI€ BEJOMCTBEHHBIMH, HOPMAaTUBHBIMU MIPABOBBIMHU aKTaMH, a B OpraHu3a-
LUSX — U [IPaBIWJIaMU BHYTPEHHETO pacropsiKa, COSAUHEHHOM C H#ceCmoKum obpauye-
Huem. IIpn aHanmu3e yKka3aHHOW HOPMBI COBEPILIEHHO CIPABEIIMBO BOZHUKAET BOMPOC:
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3a4eM YCUJIMBATh OTBETCTBEHHOCTD 3a HEUCITOJIHEHHE 003aHHOCTEH MO BOCTIUTAHUIO
HECOBEpIIeHHOJIEeTHETO, Belb AeicTByromuM KoAll PO B 4. 1 ct. 5.35 yxe nmpeny-
CMOTpEHA aMUHUCTPATUBHAS OTBETCTBEHHOCTH 3a 1mojooHoe nesHue. Ho YK PO, B
CBOIO OUY€pE/ib, IPEANOaraet, 4to JjIsl yCTAHOBJICHUS B JIEHCTBUAX JIMIIa COCTaBa Ipe-
CTYIUICHHsI, HEOOXOAUMO, 4TOOBI TT0JJOOHOE HEHMCIIONHEHHE 00s3aHHOCTEN OBLIO CO-
INPSDKEHO C KECTOKUM OOpallleHHeM B OTHOLIEHUHU pedeHka. OO0CHOBaHHOCTH CyIIle-
CTBOBaHUA JaHHOTO cocTaBa B YK P®d, kak npaBuiio, 00bACHSIETCS CO CCHUIKOW Ha KPU-
MUHOJIOTUYECKUE UCCIICIOBAHMSI, COTJIACHO KOTOPBIM, JIETH, TIOJIBEPTaBILINECS KECTO-
KOMY OOpallleHHnI0, 0COOCHHO B CEMbE, Yallle IPYTUX, BbIPACTasi, CTAHOBSITCS MPECTyII-
HuKamu [5, c. 173]. [Ipu 3TOM BBUY OIICHOYHOT'O XapaKTepa IMOHATHS «KECTOKOE 00-
pallleHue» COBEPIIEHHO HEMOHATHO, KAKUE UMEHHO JeHCTBUs (0e31eiiCTBIE) MOKHO
paclieHUBaTh KaK KECTOKOE OOpallleHue, a Kakue — Kak 000CHOBAHHBIE U JOITyCTUMBIE
MepbI B paMKaX BOCITUTAHUS.

B YK PCOCP 1960 r. )xecTokoe oOpaliieHne paccMaTpUBaIOCh TOJIBKO KaK CIO-
co0 oBeieHus 10 camoyouticTia (ct. 107), a B kauecTBe (hOpMBI JJOMAITHETO HACHITHS
HE BJIEKJIO YTOJIOBHOM OTBETCTBEHHOCTH. C ONpEeNeHHON HATSHKKON «IIpoo0pazom»
cT. 156 YK P® B ykazanusiii nepuoa MoxxkHo cuutarh ct. 124 YK PCOCP 1960 r.,
KOTOpasi yCTaHaBJIMBaJla OTBETCTBEHHOCTh OMEKYHOB M MOTIEYUTENICH 3a HEBHITIOIHE-
Hue 00s3aHHOCTEH MO HAJ30py 332 HECOBEPLICHHOJIETHUMHU, B TOM YHCIIE U 00s3aHHO-
CTH T10 UX BOCIIMUTAHUIO.

B Hacrosiiee Bpemsi JieraibHOE OIpPEAEIICHHE >KECTOKOro oOpalieHusi coiep-
xuTcs B 1. 16 moctanosnenus [lnenyma BepxosHoro Cyna P® ot 14.11.2017 Nod4
«O mpakTuKe MPUMEHEHUS CyAaMH 3aKOHOJATEeLCTBA IIPH Pa3peIIeHnH CIIOPOB, CBsI-
3aHHBIX C 3alIMTOW MpaB U 3aKOHHBIX MHTEPECOB peOEHKa MpPU HEMOCPEICTBEHHOM
YIpo3€ €ro >KM3HU WJIU 3JI0POBHIO, a TAKXKE MPU OTPAHUYCHUH WM JIMIIEHUU POJIU-
TEJIBCKHUX TPaB», COTJIaCHO KOTOPOMY JKECTOKOE OOpalleHHe ¢ AeTbMH MOXKET BhIpa-
KaTbCsl, B YACTHOCTH, B OCYIIECTBJICHUN POIUTEISIMU (PU3MUECKOTO WIIM MCUXHUYe-
CKOTO HACHJIUS HaJl HUMH, B TIOKYIIICHUH Ha WX MOJIOBYIO HEIPUKOCHOBEHHOCTh. [laH-
HOE OIpeAeNIeHUEe JOCIOBHO BOCIPOU3BOIUT OJTHO U3 OCHOBAHMM JIJIS JIMILIEHUS POJIHU-

TEIBCKUX TpaB, npexycmorpenHoe cT. 69 CK PO.
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Cpazy otMeTum, uTo panee, 10 Hos0ps 2017 roaa, kecTokoe oOpalieHue Tpak-
ToBanock Ooinee mupoko. CormacHo m. 11 mocranoBnenus Ilnenyma BepxoBhoro
Cyna PO ot 27.05.1998 Nol0 «O mpuMeHEHNH CyjaMy 3aKOHOJATEhCTBA TIPH pa3pe-
IIEHUH CIOPOB, CBSI3AHHBIX C BOCIUTAHHEM JIETEW» KECTOKOE 0OpallieHue C JIeTbMHU
MOJKET MPOSBIATHCSA HE TOJIBKO B OCYIIECTBICHUU POIUTENAMU (PU3NIECKOTO HITU TICHU-
XMYECKOTO HACUJIUS HaJ HUMU JIMOO B MOKYIIEHUH HA UX TMOJOBYIO HEMTPUKOCHOBEH-
HOCTb, HO U B IPUMEHEHUHU HEJIOMYCTUMBIX CIIOCOOOB BOCTIUTaHUS (B IpyOOM, MpeHe-
OpeXUTETFHOM, YHIDKAIOIIEM YEJIOBEYECKOE TOCTOMHCTBO OOpaIleHHH C JEThbMH,
OCKOpOJICHUH WM SKCILTyaTalluu JIeTei).

He cioxuinock o0menpuHATOro NOHUMaHMs KECTOKOr0 OOpallleHHs ¢ HECOBEp-
IIEHHOJIETHUMU U B TOKTpUHE. TakK, pAl CIEHUAIUCTOB CUUTAET, YTO <«GKECTOKOE 00-
paieHue» ynorpeosisiercs B kauecTBe 00001AI0LIET0 MOHATHS, BKIIFOUYAIOLIETO B CE0sI
Bce (hOpMBI (PU3NIECKOTO U TICUXHUYECKOTO Hacuius B cembe [1, ¢. 110; 6, ¢. 66]. Cro-
POHHUKH 3TOH TOUYKU 3pEHUS OOOCHOBBIBAIOT HEOOXOAMMOCTD 3aMEHbI MTOHITHS <«Ke-
CTOKO€ 0OpaleHne» TEPMUHOM «Hacuiauey. OqHaKo 3Ta NO3ULMs HE MOJy4Ynsia 3Ha-
YUTEJIBHOIO PACIPOCTPAHECHHS. BONBIIMHCTBO CHEUANIMCTOB OOOCHOBAaHHO IIOJIa-
raroT, 4TO KECTOKOE 0OpalleHre ¢ HECOBEPIIEHHOJIETHUM UMEET ropa3o Ooee mu-
POKHUI CIIEKTP MPOSBIECHUM, KOTOPBI HE OTPAHUYHUBAETCS TOJIBKO (PU3HMUECKUM U TICHU-
XMUYECKUM HacuiIneM. B 4acTHOCTH, B IOpUAMUYECKOM JINTEPATYPE, K KECTOKOMY 00pa-
IICHUIO C IETbMU IOMUMO YKa3aHHbBIX (hOpM IpejiaraeTcsi OTHOCUTD IpeHeOpexeHe
OCHOBHBIMH WHTEpECaMH U HyXJIamu peOeHka [7, C. 24, 25] u uHbIe HEIOIYCTUMBbIC
crocoObl BocniuTanus [2, ¢. 57], skcmnyaTtanuio HecoBepiieHHoeTHero [4, ¢. 12]. B
Cy1e0HOI ITpaKTUKe, KaK MPABUIIO, JOMUHUPYET KOHCEPBATUBHBIN MOJIXO0/I, COTJIACHO
KOTOPOMY ECTOKHM 00palieHueM MPU3HAKTCA TOJIBKO (PaKkThl PU3NIECKOTO U AKTHB-
HOTO CeKCyanbHOro Hacuius [3, c. 39].

KoHkpeTnsupoBarh coiep:kaHue TEPMHUHA (GKECTOKOE OOpallleHHe» MOKHO Ha
OCHOBAaHHMM YK€ JNEHCTBYIOIIMX HOPMAaTUBHBIX akTOB. Kak ciemyer w3 coaepkKaHus
NudopmanmonHoro OromereHss BcemupHol opranusaim 3paBoOXpaHeHHUs], )KeCTO-

Koe oOpallieHue ¢ JETbMU — 3TO «IIJI0X0e oOpalieHue ¢ 1eThbMU B Bo3pacTe 10 18 ner
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U OTCYTCTBHUE 3a00Thl 0 HUX. OHO OXBAThIBAET BCE TUIIBI (PUINUECKOTO U IMOLIMOHAIb-
HOTO ECTOKOT0 OOpaIleHHs], CEeKCyallbHOTO HACHIINA, PEHEOpEeKEeHHs, HEBHUMAHUSI
Y SKCIUTyaTalluu B KOMMEPUYECKUX WM UHBIX LEJSX, YTO MPUBOAUT K HAHECEHUIO pe-
JIBHOTO WJIM MOTEHLMAJIBLHOTO BPENa 370POBbI0, BEDKMBAEMOCTH, PA3BUTHUIO WIIU JI0-
CTOMHCTBY peOeHkay [5, c. 174].

Kpome noxymentoB BecemupHoii opranuzanuu 3paBoOXpaHeHNs, TOJIKOBAHUE U
pa3bsCHEHUE TEPMUHA GKECTOKOE 0OpAIIeHNE» COAEPIKUTCS B HOPMax MEXTyHApOI-
HOTO TIpaBa, Ha KoTopbie npsiMo cceutaetcs [Inenym BepxosHoro Cyna P®. Tak, B 1. 2
noctanosisienus [Inenyma Bepxosnoro Cyna PO ot 01.02.2011 Nel ykazaHo, 4To mipu
PACCMOTPEHUHU YTOJIOBHBIX JI€JI B OTHOUIEHUH HECOBEPLIEHHOJIETHUX CYJlaM, Hapsiy C
COOJII0ICHUEM YTOJIOBHOT'O U YTOJIOBHO-IIPOIIECCYAIbHOTO 3aKOHOAaTenbcTBa Poccuii-
ckoil denepanuu, HAJIEKUT YUUTHIBATh M0JI0KeHNUs KOHBEHIMU 0 mpaBax peOeHKa
1989 r.

OOpaTuBUINCH K COAEPKAHUIO YKa3aHHON KOHBEHIMH, ITyTEM JIOTHYECKOTO aHa-
JIM3a IPABOBBIX HOPM, IPUXOIUM K BBIBOJIY O TOM, UTO XKECTOKOE 0OpalnieHue ¢ peOeH-
KOM MOXET BBIPaXXaTbCsl B JIOOBIX (hopMax «(PU3HYECKOr0 WIIM ICHXOJIOTHYECKOrO
HACWJINS, OCKOPOJICHHS WU 3JI0YNOTPEOJIEHUs, OTCYTCTBHS 3a00Thl MJIK HEOPEKHOTO
oOpaitieHust, rpyooro oOpalieHus Wi SKCIUTyaTaliu, BKII0Yas CeKCyalbHOE 3710YTI0-
TpeOJeHHe, CO CTOPOHBI POJUTEINIEH, 3aKOHHBIX OMEKYHOB HJIU JIFOOOT0O APYToro JIMLa,
3aboTsierocs o pederkey. [1o HameMy MHEHUIO, MPUMEHEHHE yKa3aHHbIX HOpM KoH-
BEHIUU O TpaBax pedeHka u nocranonyenuii [Inenyma BepxosHoro Cyna PO no3Bo-
JUT BbIPAOOTATh €AMHBINA MOAXOM K ONPENEICHHUIO COACPKAHUS MOHSATHS «KECTOKOE
oOparienue». B 3Toii cBsi3H, npejuiaraeM 3aKpenuTh ONpeeNIeHue «KeCTOKOro oopa-
HICHUS» B IpuMedaHud K cT. 156 YK P® u monumaTh Mo HUM «OCyIIecTBIeHUE Pu-
3MYECKOr0 WJIM MCUXUYECKOTO HACHUJIMS HAJl HECOBEPIUIEHHOJIETHUM, MOKYIICHHE Ha
€ro MOJIOBYIO HEMMPUKOCHOBEHHOCTbh, a TAK)KE MPUMEHEHHE HEAOMyCTUMBIX CIIOCOOOB
BOCITUTaHUS, 3aKJIFOYAIONINXCS B YHH)KEHUHM YEJIOBEYECKOr0 JIOCTOMHCTBA HECOBEP-

HICHHOJICTHCT O .
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