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ITPOBJIEMA HAIIUOHAJIBHOCTHU IOPUINYECKHUX JIMIL
B MEXKJAYHAPOJHOM YACTHOM IIPABE

AHHO"’lal(ll}l.' 6 cmambe ucwzedyemcg norsAmMue HayuoHajilbHocmu iopuduquKux
Juy. Omjwettaemc;z, umo mepmuH «HAYUOHAJIbHOCHbY) NPUMEHAEMCA K IOpuaM'{€CKMM
AUYam YCio6HO 6 UHOM Ccmblcie, 4em OH NPUMEHAEMCA K epa:)fcdaHaM, u umeem ceou

CYuecneerHHble Omjiuvdus.

Knwueswie cnoea: UHOCMPAaHHblE iOpuaull€CKM€ auyd, HayuoHAajlbHOCMb iopudu—

YecKux iy, ZOCy()ClpCI’I’ZGeHHCZ}Z npuﬂadﬂeachocmb.

C pa3BuTHEM MEXIYHAPOAHBIX IKOHOMUYECKUX OTHOIICHUH, KOTJa XO3IMCTBEH-
Has JIeITENbHOCTh KOMIIAHUI HE OrpaHUYEHa MpeaeaaMyu OJHOTO TOCyJapcTBa, Mpo-
Osiema Ompe/iesICHUs] HAIIMOHAIBHOCTH IOPUIMYECKOTO JUIa MPUoOpeTaeT Bce OOIb-
1iee MPakTUYECKOe 3HAUYCHHE. DKCIOPT KanuTajaa 3a4acTyl0 MPUBOAUT K TOMY, YTO
MPEANPUATHS, CO3AaHHBIE B OJJHOM TOCYJAapCTBE, MPUHAJIECKAT MOJHOCTHIO WM Ya-
CTUYHO MHBECTOPY APYroro rocyaapctBa. B pesynbrate MHOrooOpasusi ¢opM HHO-
CTPaHHBIX UHBECTHUIIMN BO3HUKAIOT OPraHU3AIMU C PA3JIMYHBIMUA BUJAMU «UHOCTPAH-
HBIX JIEMEHTOBY. Tak, opranu3aius MOKeT ObITh 3apETUCTPUPOBAHA B OJTHOM CTpaHe,
MMETh MpaBJE€HUE B JIPYyTrod CTpaHe, OCYIIECTBISATh TOPTOBYIO WJIM MPOMBIIUICHHYIO
JESITETLHOCTD B PSiJIE CTPaH, a aKIIMOHEPAMU €€ MOTYT OBITh JIUIA CAMOTO PA3IMYHOTO
Ipak/1aHCTBA.

Korma roBopsT 06 MHOCTpAaHHBIX IOPUANYECKUX JIMIAX, THOCTPAHHBIX KOPIOpa-
LUSIX TPEAINO0JIArat0T, YTO KOPIOpaLUs MPUHAMIIECKUT K OIPEACIICHHOMY TOCY1apCTRY,

HMCCT ONPCACICHHYIO «HAOWOHAJILHOCTLY (B CMBICJIC FOCY)I&pCTBGHHOfI IIPpUHAOJICK-

noctu) [8, c. 199].
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Opranmzarnuu u GUPMBI, HaJIEJICHHBIC MPABaAMH IOPUIMYECKOTO JIUIA U SBIISIO-
IIMECS YYACTHUKAMHU BHEITHEAKOHOMHUYECKUX CBA3EH, BCEra «IIPUBSI3aHbD) K OIpe/Ie-
JIEHHOMY TOCYAAapCTBY M €ro IpaBOMNOPSAAKY. DTO CBOMCTBO FOPUIMYECKOIO JIMLA B
MEXIyHApOJHOM 4YacTHOM IIPAaBE HMEHYETCS HAlMOHAJbHOCTHIO IOPUINYECKOTO
nua [7, ¢. 90].

['paxxnaHckoe 3aKOHOATENBCTBO, JOKTPUHA MEKIYHAPOAHOTO YaCTHOTO IpaBa,
cyneOHas U apOUTpaskHasl MPAKTUKA PAaCCMAaTPUBAIOT HAIIMOHAJIBLHOCTh B KAYECTBE O/1-
HOT'O M3 BaKHEHIIUX CBOMCTB IOPUIMYECKUX JIUII, YYACTBYIOIIUX B MEXTyHAPOIHOM
X035IUCTBEHHOM 000pOTeE.

OnHako B IOPUAMYECKON JIUTEpAType AEIalach IMOIBITKA U COBEPLIEHHO OTPU-
11aTh HAlIMOHAJIBHOCTH topuanueckux nui. Hampumep, JK.-I1. HuOyaiie yTBepxaan,
YTO MPUHAJICKHOCTh K TOW WJIM MHON HAIIMOHAIbHOCTH MOXET OBITh TOJBKO Y (pu3u-
YECKOro JIMIIA, TaK KaK OHA OMPEACIISIETCS ICUXUYECKUM YKIIaJIOM, HAITMOHAIBHBIM Xa-
paktepoM. HemiieM, paHily30M, UTAIbSHIIEM MOXET ObITh TOJBKO KHUBOW UETIOBEK,
HO He ropuanudeckoe nuio. C ero Toukon 3peHust He cornaceH A.M. JlagbKeHCKUN,
MoJIaraBIIui, YTO IOPUANYECKHUE JTUIa UMEIOT IPakIaHCTBO, U YCTAHOBUTH €ro 3a4a-
CTYI0 OBIBACT Ype3BbIUaiiHO BaxHO [6, ¢c. 260].

Ha s1o ykaseiBaet u [lnenym Briciiero Apoutpaknoro Cyma, OTMETUB B CBOEM
KOMMEHTApHUH, 4YTO yIOTpeOIeHHE TePMUHA «HAITMOHATBLHOCTEY» C TOUKH 3PEHUS MEX-
JYHApPOJHOTO YaCTHOTO MpaBa MPaBOMEPHO U JIJISl FOPUIMUECKUX JIHII [5].

JlefcTBUTENBHO, HAIIMOHATIBLHOCTD FOPUANYECKUX JIUIl — ATO SIBJICHUE, aHAJIOTHY-
HOE HAIMOHAIBHOCTHU (TpakIaHCTBY) pusmdeckux auil. Ho, HECOMHEHHO, OHO UMEEeT
CYIIIECTBEHHBIC OTJIMYHUS B CBSI3H C OCOOCHHOCTAMH CyOBhEKTa U PEryJIUPYEeMbIX OTHO-
HICHUM.

TepMuH «HAIMOHATBLHOCTHY, KaK U MHOTHE TEPMHHBI B 00JIACTH MEXITyHAPO/I-
HOTO YacCTHOIO IpaBa, MPUMEHSETCS K HOPUAUYECKUM JIMIAM YCJIOBHO, B HWHOM
CMBICJIC, YeM OH MPUMEHsIeTCs K Tpakaanam [1, c. 148].

ITon HAMOHATBLHOCTHIO HOPUAMYECKOrO JIMIA MOHUMAETCS TOCYyJapCTBEHHAs
MIPUHAJJICKHOCTh JAHHOTO OO0pa3oBaHUsl WM €ro MOJAYMHEHHOCTh HallMOHAJTBHOMY

MPABOMOPSAAKY, SBISIIOIIEMYCSI €ro JIMYHBIM 3aKOHOM (JIMYHBIM CTaTyToOM), B
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COOTBETCTBUU C KOTOPBIM OHO BO3HHKIIO, JCHCTBYET M MPEKPAIIAET CBOE CYIIECTBOBA-
Hue. HalmoHansHOCTh IOPUAMYECKOTO JIUIA SIBISIETCSA, TAKUM 00pa3oM, CPeICTBOM
YCTaHOBJICHUS €r0 JIMYHOTO CTaTyca B XO3SIICTBEHHOM 00OPOTE U PacpOCTPaHECHUH
Ha HEro 3aKOHOJATEeIbHOW, aMUHUCTPATUBHOM M JUILIOMATHUECKON IOPHUCIUKIINN
rocyapcTBa, KOTOPOMY 3Ta OpraHu3alus IpHHAICKUT [2, ¢. 172].

[ToHATHST «HAIMOHATBLHOCTBHY M «TOCYJAPCTBEHHAS] TMPUHAJICKHOCTDY CIIEAYET
paccMaTpuBaTh Kak paBHO3HAYHBIC, KaXbI M3 KOTOPBIX XapaKTEpH3yeT OTHOBpE-
MEHHO IOPHIUYECKYIO U MOJUTHYECKYIO CBSI3b CYOBEKTa C TOCyIapcTBOM [3, c. 6].

Takum oOpa3om, B cofiep’kaHue TOHITHS HAIIMOHAITBHOCTH IOPHINIESCKOTO JIUIIA
BKJTIOYAIOTCS PA3IMYHOTO POJA CBSI3M MEXKAY IOPHINYECKUM JIMIIOM M TOCYAapCTBOM,
KOTOPBIE MPEIOCTABISIFOT TOCYIaPCTBY MPABO OCYIIECTBIIATH FOPUCAUKIINIO U BO3/ICH-
CTBOBATh Ha IOPUIMUYECKHUE JIUIIA B chepax, OTHOCSIIUXCS K YKa3aHHBIM IEJISIM.

HarnpoHaibHOCTh FOPUAMYECKOTO JIMIA BYKHO YCTAHOBHUTH, HAITPUMEP, KOT/1a IMy-
TEM JBYCTOPOHHETO MEXIYHApPOJIHOTO JIOTOBOpA OJHO TOCYAapCTBO MPEAOCTABIISET
KaKue-Tu00 TpaBa IOPUINYECKUAM JIMIAM JPYTroro rocynapcrsa. Tak, eciii o Jo0HbIM
JOTOBOPOM TIPETyCMATPUBACTCS, YTO FOPUANICCKIM JIUIIAM JJOTOBAPHBAIOIIUXCS TOC-
YAapCTB MPEIOCTABIISETCS PEKUM HAUOOJIBIIETO OJIArONPUSATCTBOBAHMS WU HAIHO-
HAJIBHBIA PEXHUM, TO BOSHUKAET HEOOXOIUMOCTh OTpPEACTICHHS, KaKue IPUINIECKUe
JIMIIa MOTYT PacCMaTPUBAThCS KaK FOPUAMYECKUE JIUIA JAHHBIX TocyaapcTs. [Ipu3Hak
HAIIMOHAJILHOCTU UMEET 3HAYCHHUE U [Tl PELICHHS BOIIPOCA O TOM, CO CTOPOHBI KaKOTO
rocyJIapCcTBa MMEET MPaBO Ha 3aIUTY TO WU HHOE Iopuandeckoe mio. Jlaiee, Hamu-
OHAJBHOCTh FOPUANYECKOTO JIMIIA OMPEACISIeT, 3aKOH KaKOTO TOCyNapcTBa SBISETCS
JMYHBIM 3aKOHOM JaHHOTO IOPHIMYECKOTO JHia. B 0THOM rocyaapcTse JaHHOTO poJia
00pa3oBaHUE MOXKET PACCMATPUBATHCS KaK FOPUIMYECKOE JIUIIO, & B JPYTOM rocyaap-
CTBE — KaK MPOCTasi COBOKYIMHOCTh (pu3uvecKux JuIl. Tak, B aHIJIMIICKOM TpaBe part-
nership (mosHOE TOBapHIECTBO) HE PACCMATPHBACTCS KaK IOPHIUYECKOE JIUIIO, BO
(dpaHIly3CKOM K€ IIpaBe Takoe oOpa3oBaHWE CUMTACTCA HOPUIUUYECKUM JIU-
oM [9, c. 83].

VY CTaHOBJIEHUE HAIMOHAIBHOW MPHHAIICKHOCTH CYOBEKTOB MEKIYHAPOIHOTO

X03STUCTBEHHOT'O 000POTa JISKUT B OCHOBE PEIICHHSI IIIUPOKOTO KPyTra Mpooem.
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INomnmanackun yueHsiii Ban XeKke BpIIEINSIET TPU OTPACIIN IIPaBa, B paMKax KOTO-
PBIX TpaKTyeTcs IpodiieMa HallMOHAIbHOCTH FOPUIMYECKOIO JIMLA: BO-TIEPBBIX, aIMU-
HUCTPATUBHOE IPABO, KyJa aBTOP BKIIIOYAET M TaK HA3bIBAEMOE ITPABO MHOCTPAHIIEB,
yCTaHaBJIMBAIOLIEE, HAIPUMED, 3aMPET WU OTPAHUYCHHE IS JIIOOBIX MHOCTPaHHbIX
JMI] HA 3aHATHE ONPEJECICHHON NeATENbHOCThIO (OAHKOBCKOM, CTPOUTENIBHON); BO-
BTOPBIX, MEXIYHAPOJHOE MPABO, ONPEACIIONIEES, HA KAKUE IOPUANYECKUE JIMLA pac-
IPOCTPAHAOTCS YCIOBUS COOTBETCTBYIOLIEIO MEXKTOCYIaPCTBEHHOTO JOTOBOPA WM
IIPaBO JAHHOTO TOCYAApCTBAa HAa OKA3aHUE JUIUIOMATHYECKOM 3alUThI; U, B-TPEThHX,
KOJUIM3MOHHOE IIPABO, HOPMBI KOTOPOT'O JOJIKHBI OIIPENEIIATD JIMYHBIN 3aKOH WIX CTa-
TYT ropuandeckoro Jymina [4, c. 150].

Takum 00pa3oM, HALIMOHATIBHOCTh OPUAMYECKOTO JIMIA — 3TO CBOMCTBO, BbIpa-
KAIOILIEe OJTHOBPEMEHHO IOPUANYECKYIO U IIOJIMTUYECKYIO CBA3b IOPUINUECKOTO JIULA
¢ rocynapctBoM. IHbIMM CITOBaMH OHA JETEPMUHUPYET U MOJIMHEHNE IOPUINIECKOTO
JIMIa COOTBETCTBYIOIIEMY IPABOIOPAAKY, COCTABISAIOIIEMY €r0 JIMYHBIA 3aKOH WIIN
JMYHBIN CTaTyT, U NPU3HAHKUE €r0 0OBEKTOM BO3MOXHOM 3aIMTHI CO CTOPOHBI TOCY-
JApCTBA B MEXAYHAPOIHBIX OTHOIIEHUSX.

[ToaTOMYy MBI MOXKEM CHENATh BBIBOJ O TOM, YTO KaTEropusi HALMOHAIBHOCTH
IOPUAMYECKOTO JIMIA KUMEET IOCTATOUHO IIUPOKYIO Chpepy MPUMEHEHUS U 3aTparuBacT

BOIIPOCHI KaK YaCTHOIIPABOBOI'O, TAK 1 HY6HI/I‘IHO-HpaBOBOFO InmopsakKa.
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