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BU/1bl KOJUVIN3BUOHHBIX HOPM

Anuomauuﬂ: 6 cmamosve aHaiuIupyemcs COOQPO;‘CCZHMQ NOHSMUSA U 8UObL KOJIU3U-
OHHbIX HOPM, MAK Jce pacemampueaemcs pojlb KOJIUSUOHHBIX HOPM 6 DeCYITUPOBAHUU
Me.?fCOyHClpOaHblx HacmHonpasoeslx OMHOULEHU. O6OCH06b16a€mc}1, umo npoucxo-

oum pazeumue MeicOyHapoOH020 YACMHO20 NPAsa.
Kniouegvle cnosa: Koinu3uOHHASL HOPMA, MEHCOYHAPOOHOE YaCMHOe Npaso.

B craTthe anHanu3upyercs coepKaHue OHITHUS U BUJIbI KOJUIM3UOHHBIX HOPM, TaK
K€ PAacCMaTPUBAETCS POJIb KOJUIU3UOHHBIX HOPM B PETYJMPOBAHUU MEKTyHAPOIHBIX
YaCTHOIPABOBBIX OTHOIIEHUH. OOOCHOBBIBAETCS, UTO MIPOUCXOIUT PA3BUTUE MEXKIY-
HAapOJIHOTO YaCTHOIO IIPaBa.

Konnu3noHHele HOpPMBI HMCTOPUYECKH COCTABISIIM OCHOBY MEXIYHApOJIHOTO
yacTHOro npasa (nanee — MUII) u ABISIIOTCS HEHTPaIbHBIM UHCTUTYTOM 3TOM OTPACTU
mpasa 210 cux nop. ['oBops o npase, BcnomHuM nutaty M.M. borycnasckoro: «Mex-
IYHApOJAHOE YACTHOE MPABO — ATO CaMasi HEMOHITHAS IOpUANYECKast TUCUUIUIMHAY. B
CBOEM y4eOHUKE aBTOp pacckasbiBaeT o nosiieHuu B Poccun B 1916 romy HayuHo-
nonyJisipHoit Opouttopsl C.B. PoxxnectBeHckoro «/lBa 3Tio1a», B KOTOPOl OJHOBpe-
MEHHO MPUCYTCTBOBAJIN BCETO JIBA HEOOBIYHBIX CIOKETA: YCTPOMCTBO UEIOBEYECKOTO
rinasa u cymuocts MUILL

Konnuznonnas HopMa uMeeT CBOK0 0COOEHHYIO CTPYKTYpPY, OHA COCTOUT U3 00b-
eMa U IpuBs3Kku. B o0beMe KOIITM3MOHHON HOPMBI COJIEPIKUTCS YKa3aHUE Ha oO1e-
CTBEHHOE OTHOILICHHE, Ha PETYIUPOBAHNE KOTOPOTO MPETEHIYIOT MPABOMOPSIKH JBYX
wim 6osee rocyaapcts. B mpuBsizke yka3pIBaeTcsl IpaBo, peryirpyroliee JaHHOE OT-
HOIIICHHE, JTMOO 3aKperuisieTcsi cmocod ero ompeaeneHus. NHbIMU cioBamu, 00beM
HOpPMBI KaK Obl «33/1a€T HampaBlIeHUE MPOOJIEMbI», a MPUBSI3KA — HAXOJAUT OTBET Ha
MOCTaBJICHHYIO paHee mpobOiieMy. Kommn3noHHble HOPMBI SIBISIFOTCS. HOpMaMu ITy0-
JUYHOTO TIpaBa, OHM YCTaHABJIMBAIOT OO0S3aHHOCTh TOCYAAPCTBEHHBIX OPraHOB
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MIPUMEHSATH ONpeeseHHOe paBo. Tak b. Ay roBOpUT O HAJIUYKMH Y KOJTM3UOHHOM
HOPMBI JBYX (DYHKIUH:

1. OTHEceHne CIOPHOM CUTYALMH K ONPEAEICHHOMY IIPaBONOPSAKY;

2. PeryianpoBaHue YaCTHBIX HHTEPECOB.

C ToJIKOBaHMEM M IPUMEHEHHEM KOJJIM3MOHHBIX HOPM CBSI3aH Psiji BECbMa CIOp-
HBIX BOIIPOCOB, HOCSIIMX KpallHE BAXKHBIM XapakTep. Peub uuer o BEIICHEHUH COAEp-
’KaHMs TIPAaBOBBIX KaTErOpUM, COJEpKalIuXcsi B 00bEME U MPUBSI3KE KOJUIM3MOHHOM
HOPMBI, TAK KaK OJIMHAKOBO C(hOPMYJIMPOBAHHBIE B KOJUIM3UOHHBIX HOPMAaX MOHSTHS B
pa3HbIX FOCYyAapCTBaX MOTYT IOHUMAThCs o-pazHoMy. KBanuukanuio u BbI00Op npu-
MEHSIEMOT0 MTpaBa MPUHATO HA3bIBaTh «IIEPBUYHON KBaJIM(UKALMEH», CTAAUIO IPUME-
HEHUA NU30paHHOTO MTpaBa «BTOPUYHOU KBamu(pUKAIUEN.

Buzibl KOJUIM3MOHHBIX HOPM OCYILIECTBJIEHBI MO Pa3JINYHBIM OCHOBaHUAM. Heko-
TOpPbIE U3 HUX aHAJIOTUYHBI OCHOBAHUSM, HCIOJIb3YEMBIM MPHU KIIACCU(DUKAIIUU TIPABO-
BBIX HOPM Kak TakoBbIX. Hampumep, 1o crocoOy npaBoBOro KOJUIM3HOHHBIX HOPM MO-
KeT ObITh PEeryJupOBaHUS: UMIEPATUBHBIC AUCIIO3UTUBHBIE U ajbTepHaTUBHBIE. K
ATOM e rPpyIIe MOKHO OTHECTH TAKOE OCHOBAHME KaK MPaBOBasi MPUPO/Ia UIIK UCTOY-
HUK 3aKpEIUICHHs] KOJUIM3MOHHBIX HOPM: HAl[MOHAJIBHBIE, T.€. CO3AAHHBIE M 3aKpel-
JIEHHBIE BO BHYTPEHHEM IIPAaBE€ M MEXKyHapOJHBIE, T.€. COJEpKAIIHUECS B MEXIAyHa-
POJIHBIX JIOTOBOpax TakWe€ HOPMbI €AMHOOOpa3Hble MHOTAA HA3bIBAIOT (YHUPHUIIUPO-
BAaHHBIE) KOJUIM3UOHHBIE HOPMBI.

OpnHako 0OJBIIMHCTBO OCHOBAHUM KJIacCU(UKAIIMU KOJTU3UOHHBIX HOPM Xapak-
TEPHBI TOJIBKO AJI1 MEXIYHAPOAHOTO YaCTHOro mpasa. OOBSICHSAETCS 3TO, BO MHOTOM,
CBOCOOpa3neM CTPYKTYpbl M Ha3HAUE€HUEM KOJUIM3HMOHHBIX HOPM. BblnenatoT takue
XapaKTEPHbIE TOJIBKO KOJUTM3UOHHBIM HOpMaM KJlacCU(PUKALIUU:

1. TTo popmMe KOUTM3NOHHON MTPUBSI3KH:

— OJIHOCTOPOHHHUE;

— JIBYyCTOPOHHHE.

2. I1o yetkoctu (HOPMYITHPOBAHUS PUBSAZKU:

— JKECTKHE;

— ru0kue.
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3. 1o yrmyOnenuio HOpMAaTUBHON KOHKPETU3AINH:

— TeHepaibHbIC (OCHOBHBIC);

— cyOcuauapHbie (IOTTOTHUTEIBHEIE).

Pan aBTOpOB mpemararoT TakKe pa3rpaHU4YMBATH KOJUIM3MOHHBIE HOPMBI Ha
MEXAYHApPOIHbIE KOJUIM3UOHHBIE HOPMBI, T.€. HOPMBI, IPU3BAHHBIC PA3PEIIATH CTOJIK-
HOBEHME MEXAY ABYMS UM HECKOJIBKUMHU HAlMOHAJIBHBIMU ITPABOBBIMU CUCTEMAMHU U
MEKO0O0JIaCTHhIe (MEXKINTATHBIC), MPeAHAa3HAYCHHBIC pa3peniath CyObeKToB (emepa-
TUBHOro rocynapcra. «Jlms Poccun kak ¢enepartuBHOro — rocyaapcTBa, — OTMe-
yaeT M.M. borycnaBckuii, permieHus Tak KOTOPBIMU 3aKOHOJATEIbCTBA IPUMEHEHUS
P® nonumaercs onpenenenue cyorekToB [103B0II0 HE pa3IUYHBIX UMEET CYILIECTBEH-
HOE 3HAYEHUE» — COrJacuThCs yBaxaeMbiM Mapkom MouceeBuueM, nOO B COOTBET-
CTBUM IIYHKTaMH «0» U «1» ctaThu (1 Konctutynuu P® rpaxnanckoe denepansHoe
3aKOHOAATENBCTBO M KOJUIM3MOHHOE MPABO OTHOCUTCA K BeneHuto Poccuiickon dene-
palnuy, 4TO O3HAYAET OTCYTCTBUE Y COOCTBEHHOE IPABOBOE PETYIUPOBAHUE B JAHHBIX
cpepax. Teopernyecku Takasi BO3MOKHOCTb CYIIECTBYET Y HUX B TaKHUX OTpPACIAX
mpaBa Kak TPYJ0BOE, CeMeHOe, 3eMenbHOe (MyHKT «Kk» cT. 72 Koncturyuu P®), Ho
JIUIIB 10 T€X MOP, MOKa OTCYTCTBYET COOTBETCTBYIOMIUN Yy CyOBekTOB PD BO3MOXKHO-
CTH OCYILIECTBIIATH (peliepasibHbI 3aKOH. YUMTBHIBAs, YTO PErHMOHAIBHOE 3aKOHOJa-
TEIBCTBO IO BOMPOCaM, IEpeUUCIeHHbIM cTaTtbe 72 Konctutyuuu PO, nomkHO coot-
BETCTBOBATh MEKOOJACTHBIX B (pe/iepaibHOMY, BO3MOKHOCTH MOSIBJICHUS KOJUTU3HI B
Poccuiickoit denepannn kpaiiHe He3HAUUTENbHBI. Ha Hail B3rs, qanHas npodiiemMa
Oosee akTyasbHa A TeX (enepaluii, Te MPaBOBOE PETYIUPOBAHUE TPAXKIAHCKO-
MIPABOBBIX OTHOILIEHHM, BKJIIOUask CEMEHHO-OpayHbIX U TPYOBBIX, OTHECEHO K KOMIIE-
teHuun cyobektoB denepanun (CIOA, Kanana, Unaus u psan npyrux). B nepeuenn
TaKMX CTpaH, HECOMHEHHO, rocynapctBo — CoenuneHHoe KoponeBcTBo AHrmuw,
[otnanauun, Yansca CeBepHoit Mpnananu, B KOTOPOM HCTOPUYECKH Ka)XJas U3 4a-
CTEH KOpOJIEBCTBA MMEET COOCTBEHHOE MPaBO B JaHHOW cdepe M, KaK OTMEUajoch
BblIIIIEe, ¢ cepeanHbl 90-X ro10B MPOILJIOTO CTOJIETUSI HAYaJICsI MOKHO OTHECTH FOPUIH-
YECKU YHUTAPHOE U ITOCJIE YBEINYEHUS UX 3aKOHOJATENBHBIX IIPaB IOCTATOYHO aKTUB-

HBI Tporiecc (opMupoBaHusi cOOCTBEHHOM MpaBOBOM Oasbl. 3aBepiasi pa3roBOp O
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JaHHOM Kiaccu(UKaIy HeOOXOIUMO KOJUIM3HOHHBIX HOPM, OTMETUTH, YTO 3aKOHO-
JaTENIbCTBE MPAKTUUECKH BCEX CTpaH c(HOPMYITUPOBAHO €AMHOE IO CYTH MTPaBUIIO Pa3-
pelieHus] TOJ00HBIX KOJUIM3HM: «B CIIydasX, KOrja MOJOKEHHs HACTOSALIEro 3aKoHa
OTCBUIAIOT K MPABY CTPAHBI, B KOTOPOM JIEMCTBYIOT HECKOJIBKO MPABOBBIX CUCTEM, TEP-
PUTOPHUATBHBIX WU NEPCOHAIBHBIX, TIPUMEHUMOE MPABO YCTAHOBJIECHHBIMU ITPABOM
ATOM CTPaHbD» ONPEJEIAETCS B COOTBETCTBUU KPUTEPHUIMU,

B Hacrosimiee Bpemsi konudukanus MexXAyHApOJIHOIO YaCTHOTO IMpaBa BBICTY-
MaeT IJIaBHBIM CIIOCOOOM CHCTEMAaTH3alWy M 3aKOHOJATEIbHOTO BOIUIOLIEHUS KOM-
IJIEKCA KOJUIM3MOHHBIX, MAaTEPHUAIBHO MPAaBOBBIX M IPOLECCYAIBHBIX IOJOXKEHUH,
IIPEIHA3HAYEHHBIX Ul PETYJMPOBaHUSA YaCTHBIX IIPABOOTHOIICHU C MHOCTPAHHBIM
aneMeHTOM. [Ipu 3TOM, KOJUTM3MOHHBIE HOPMBI COCTABIISIOT HEHTPAJIBHYIO YaCTh 3aK0-
HOJIATEJIbCTBA 10 BOIPOCAM MEKIYHAPOJHOIO YAaCTHOTO IpaBa, a MoJ MaTepUaIbHO
«MPaBOBBIMUY» BOMPOCAMHU UMEIOTCS B BUJLY, B IEPBYIO OYEPE]Ib, HE MPEAITUCAHUS, KO-
TOPBIE HEMOCPEACTBEHHO PETYIUPYIOT OTHOIIEHUS CTOPOH, & HIMEHHO MATEPUAIIbHBIC

YCIOBUA IPUMCHCHUA KOJUIM3MOHHBIX HOPM.
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