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JIMYHBIE UMYIECTBEHHBIE OTHOILIEHUA
MEKIAY CYIIPYTAMU-UHOCTPAHIUAMMU
N MEXAY THOCTPAHUHAMMU-POIUTEJISIMU U JTETbMH

AHHOmMauun: 6 NPeoCmasiieHHol cmamove paccmMampuéaromcs TudHble uMyuje-
CMBeHHble U HeUMYWEeCMBEeHHble NPABOOMHOULEHUS MeXHCOY CYNpY2aMU C NPUCym-
cmeuem UHOCMPAHHO20 INeMEeHMA, a MaKice NPasoOMHOULEHUS MeHCOY UHOCMPAH-
yamu-pooumensamu u demomu. Onpeoensemcs cneyuuka npumeHeHus 3aKoHOO0d-

mejlbcmed npu peterHuu coomeemcmsasyrouux npasoeoblx 60Npocos.

Knrwueeswvie cnoea: nuunvie UMYUIECMBERHbIE OMHOUIEHUA, HEUMYULECNIBEHHbLE

OMHOUIEHUAL, MHOCWZpClHHbllZ J1eMeHnnl, 6pallH0'C€M€ZZHbZ€ OMHOUIEHUAL.

BpauHo-ceMeitHbIe MPaBOOTHOIICHUS TPEACTABIISIOT COO0M KOMITJIEKCHBIE OTHO-
IIEHUs, UMEIOIIIME UMYIIIECTBEHHbII 1 HEMMYIIIECTBEHHBII XapakTep, a Takxke 0a3upy-
IOILMECS HA POJICTBEHHBIX CBA3SX U PETYJIUPYEMBbIE IPAKIAHCKUM 3aKOHOIATEICTBOM
rocyJapcraa.

B Cewmeitnom koaekce Poccuu nperycMOTpEHbI HOPMBI, PETYIUPYIOIIUE JaHHBIE
MIPAaBOOTHOUIEHUS ¢ yYaCTHEM MHOCTpaHHOTo anemeHTa B pasaene VIl. K nonodnomy
POy OTHOILLIEHUSIM JIOITyCTUMO IPUMEHEHHUE KaK OTEYECTBEHHOT'0, TAK M MEXKITYHapOI-
Horo mpasa. [Ipu paspemieHnn KOTM3MOHHOTO BOMPOCa B MOJIb3y 3apy0exHOro mpaBa
PeIyCMOTPEH MOPSIOK YCTAHOBIICHUS COACPKAHUS MHOCTPAHHOT'O CEMENHOTO MpaBa
(ct. 166 CK P®). B CemeitnoM koaekce PO nmeetcst oroBopka o myOIMIHOM MOIPsie
(ctatbs 167), Ha OCHOBaHWU KOTOPOH HOPMBI HHOCTPAHHOTO CEMEHHOTO 3aKOHOa-
TEIbCTBA HE IPUMEHSIOTCS, KOTJ]a OHU IPOTUBOPEYAT OCHOBAM POCCUKCKOTO 3aKOHO-
JaTeNbCTBA. B KaKuX CHTYaIUsIX PUMEHSETCS TOIBKO POCCHIICKHE 3aKOHBI [3].

MexaHu3M 3aKitoueHus OpadyHbIX OTHOIIEHHUH U ero (OpMbI C TOUKH 3pEHUS 00-
pa3oBaHUs MPABOBBIX 0053aTENBCTB B PA3IMYHBIX TOCYJApPCTBAX OMPEAENAeTCs pas-
JUYHBIM 00pa3om: Hampumep, B Poccum, IlIBeiinapun, ®paHuuu mnpeaycMoTpeHa
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TOJILKO TpakJaHCKasi ¢popMma Opaka; B Takux crpaHax kak M3pawnb, Upak niau Upan
3aKperieHa penuruo3nas ¢popma O6paka; B Benukoopuranuu, Mcnanuu u lanuu no-
MyCTUMO KakK pakAaHCKas TaK M peluruo3Has popma Opaxa.

B 3akoHOIATeNbHBIX aKTax MOYTHU BCEX TOCYNAPCTB 3aKpEIUICHA CIEHHAJIbHAsS
dbopma 3aKioUeHUsT OpayHbIX OTHOIICHUN — KOHCYJIbcKue Opaku. ITomoOHbIe Opaku
3aKJII0YAI0TCA B KOHCYJIBCTBAX WM KOHCYJIBCKUX OTAENaX MOCOJIBCTB MEXIY IPak/a-
HaMU pa3lIMYHBIX cTpaH. Takue Opaku 3aKII04arOTCsl Ha 0a3€ KOHCYJIbCKUX KOHBEHIIHIM
Y K HUM NPUMEHSAETCS 3aKOHOAATENIbCTBO IOCyJapcTBa aKKpeauToBaHus. B HekoTo-
PBIX KOHCYJIbCKMX KOHBEHLIMAX 3aKPEIICHO TpeOOBaHUE YUUTHIBATh U IIPABO rocyaap-
cTBa npedbIBaHus, HanpuMep, KoHcynbckas koHBeHIMs Mex 1y Poccueil u coenunen-
HBIMU IITaTaMH AMEPUKH.

[Ipu 3aKII0OYEHUH CMEIIaHHBIX U MHOCTPaHHBIX OpakoB Ha TeppuTopuu Poccuii-
ckoil Denepanu, UX NOPAIOK U (PopMa MOTUUHSIOTCS BHYTPUTOCYJAPCTBEHHOMY
npaBy (1. 1 ct. 156 CK P®). Co cTopoHBI 3aKOHOJATEIIS MPEAYCMaTPHBACTCS TaKKe
KyMYJISILUS. KOJUTU3MOHHOM MPUBS3KH. Y CIIOBUS 3aKIIIOYEHHS OpayHbIX TPaBOOTHOLIIE-
HUI ONPEENSIOTCS TMYHBIM 3aKOHOM KaXKJIOTO M3 CYIPYroB (T. €. JOIMyCKaeTcs Npu-
MEHEHHE OJHOBPEMEHHO MOCTAHOBJIEHUI JIBYX IPABOBBIX cUCTEM). OIHAKO, BaXKHO
YUUTHIBATh MOJIOKEHUSI OTEYECTBEHHOI'O MPaBa OTHOCUTEIBLHO OOCTOSITENBCTB, KOTO-
pBIE SIBIISTFOTCS MPETISITCTBUEM BCTYILICHHIO B Opak (11. 2 cT. 156 CK P®). 3akirouenue
OpakoB 3a rpanuliel yperyiaupoBano B 1. 1 ct. 157 u ct. 158 CK PO,

Bbpaunbie oTpeleHus, 3aKIIOUEHHbIE MEXIY POCCUHUCKMMH U WHOCTPAHHBIMU
rpaXkJaHamu 3a npenenamu Poccnu, MpU3HAKOTCS NIEMCTBUTEIIBHBIMY B HAILIEW CTPAHE,
ecsid uxX opma U MOPsIIOK 3aKII0UEHUSI COOTBETCTBYIOT 3aKOHOIaTEIbCTBY MECTa 3a-
KJItoueHus Opaka u He HapyuieHsl npeanucanus ct. 14 CK PO.

MexaHu3M pacTOpKEHUS MHOCTPAHHBIX M CMEIIAHHBIX OpayHBIX OTHOIIECHUUN
Ipe1yCMaTpUBAETCA B KOHCYJIbCKUX KOHBEHIIUSX U BHYTPUTOCYITaPCTBEHHOM 3aKOHO-
JaTeIbCTBE. BOJIBITMHCTBOM CTpaH MPU3HAETCS pacTopkeHue Opaka, KOTOpoe ObLIOo
IIPOU3BEIEHO 3a rpaHuieil. OCHOBHAs KOJUIM3MOHHAS MPUBSA3KA IIPU pa3pelIeHUH BO-
IPOCOB pacTOpkKEHUsI Opaka — 3aKOH MecCTa pa3Boja CyINpyros, CyOCHIuapHbIe MpU-

BSI3KU — JIMYHBIN 3aKOH CYIIPYTOB U 3aKoH cyna [1, c. 86].
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[Ipouenypa pa3Boaa ¢ MHOCTPAHHBIM JIEMEHTOM B POCCHUMCKOM IIPaBE MpPEAy-
cmatpuBaercs cT. 16 CK P®, koTopas BkiIro4aeT B ce0s «IEMOUYKY» KOJUIU3UOHHBIX
HopM. K pacTopxeHuio Kakux-mmbo OpadHbIX OTHOLICHHH Ha Tepputopuu Poccun
IPUMEHSIETCS TOJILKO BHYTPUTOCYIAPCTBEHHOE NIPABO, TO €CTh 3aKOHBI Cy1€0HOTO Op-
raHa. 3akoHojarenbcTBoM Poccuiickoii denepaniv 3aKperieHO MPaBO POCCHUMCKUX
rpaXJaH Pa3BOAUTHCS C MHOCTPAHHBIMH IPAKIAaHAMH, KOTOPBIE MPOKUBAIOT 3a TEP-
puropun Poccuu, B pOCCUMCKUX CyZax WIK B JUINIOMATUYECKUX U KOHCYJIBCKUX IIPE/I-
CTaBUTEIIbCTBAX rocyaapcra. Pa3Bozasl 3a npeaenamu Poccum npusHatoTcst 1€CTBU-
TeabHBIMU B Poccuiickoit deneparuu TOJIbKO MPU COOTIOJEHUN HOPM COOTBETCTBYIO-
1IEr0 UHOCTPAHHOT'O FOCYAapCTBa.

ITo oOmienpuHITOMY TPaBUITY KOJUTU3UMOHHOE PETIaMEHTUPOBAHUE TUYHBIX UMY-
IIECTBEHHBIX U HEMMYIIIECTBEHHBIX MPABOOTHOIIIEHUN CYNPYTroB O0a3upyercs Ha MpH-
MEHEHHH JINYHOTO 3aKOHA MY>Ka M JIMYHOIO 3aKOHA KEHbI. KiltoueBas KOJUIM3UOHHAS
MPUBS3KA — 3aKOH MOCIJIEHETO0 COBMECTHOI'O MECTa MPOKUBAHUS CylpyroB. boibiioe
3HAYEHHE UMEET U TEPPUTOPHUAIIbHBIN ITpU3HAK. Ecii Cynpyru HUKOTAa HE TPOKUBAIH
COBMECTHO, TO MOXET MPUMEHATHCA 3aKOHOAATEIBCTBO CTpaHbl cyaa. OTMmedaercs
MIMPOKOE MPUMEHEHUE OTOBOPKH O MyOJIMYHOM TOpsJiKe. B mpaBoBBIX rocyaapcTBax
C 3aKOHO/IaTEIbCTBOM 3aKpEIUICHBI PaBHBIC MpaBa My>ka U JKeHbI [2, ¢. 67].

[IpoGiema BrIOOpa MpaBa, MPUMEHIEMOTO K PETYJIUPOBAHUIO JIMYHBIX UMYIIE-
CTBEHHBIX Y HEMMYUIECTBEHHBIX [TPABOOTHOIIEHUN CYIIPYTOB PELIAETCS MOCPEICTBOM
«UETMOYKN» KOJUTM3UOHHBIX HOpM. MarucrpanbHasi KOJUIM3MOHHAS MIPUBSI3KA — 3aKOH
CTpaHbl COBMECTHOTO MPOKUBAHUS CYIIPYTOB; €CJIIM HE UMEETCSI COBMECTHOIO MECTa
YKUATEJBCTBA — 3aKOH T'OCYIAPCTBA, HA TEPPUTOPUU KOTOPOTO CYIIPYTH COBMECTHO ITIPO-
*uBaiu. B HeKoTOpbIX cTpaHax, Hanpumep, Bo Ppanuun, Benukoopuranuu, I'epma-
HHUH, OCHOBOITOJIArar0IIEN KOJUIM3UOHHOW NPUBSI3KOM SBJISIFOTCS JJUYHBIA 3aKOH MYXKa,
KOTOPBIM MPUMEHSETCA HE3aBUCUMO OT PA3IMYHOTO MECTa MPOKUBAHUSA U T'PAXK]IaH-
CTBO CYNPYTOB.

B oredecTBEHHOM IpaBe 1O BOIPOCY JIMYHBIX U UMYIIECTBEHHBIX IPABOOTHOLIE-

HUU MCXKAY CyIIpyraMiu TaK>KE YCTAHOBJICHA «ICIMOYKa» KOJIM3MOHHBIX HOPM — ITPaBO
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CTpaHbl COBMECTHOT'O MECTa MPOKUBAHUS, IIPABO F'OCY1aPCTBA MOCIEIHETO MPOKHUBA-
HHSI, OTEYEeCTBEHHOE MPaBo (Ha Tepputopuun Poccun) kak 3akoH cyna (ct. 161 CK P®D).

Kpome npaBooTHOLIEHNI MEX LY CYIIPyraMu, CBOM OCOOEHHOCTH UMEET U IPaBO-
BOE, ONPEAEIAIOIIECE MPABOOTHOIIEHUS MEX Y NHOCTPAHLIAMU-POJUTEISIMUA U IETHMU.
Tak, KOJJTM3MOHHOE PETYyJIMPOBAHUE TMPABOBOTO MOJIOKEHUS JeTel Oasupyercs Ha
MIPUMEHEHUH 3aKOHOIATEIbCTBA UX IPAXKIAHCTBA. | paskIaHCTBO JeTel yCcTaHaBIMBa-
€TCSl M0 TPAXKJAAHCTBY POAMUTENICH JTUOO MO UX COBMECTHOMY COTJIAIIIEHUIO B Cllydae
pa3HOro TpaKJaHCTBa pojuTene, mo npuHiuny noussl (Pe3omtonus Komurera mu-
HuctpoB EC «O rpaxxaaHCcTBe JeTei, poAuBIIHXCs B Opakey). KirtoueBbie mpooieMebl
[IPABOBBIX OTHOLLIEHUI MEXY POAUTEISIMU U AETBMU — 3TO TPYAHOCTH IPU YCTAHOB-
JIEHUW M OCNAapUBaHUU OTIOBCTBA (MAaTEPUHCTBA), MPOOJIEMBbl MPU JUIICHUH POJIHU-
TEJbCKUX MPaB, TPYAHOCTH MPU BOZHUKHOBEHUH AIMMEHTHBIX 00513aTEIbCTB POIUTE-
Je U AeTeil, 3a1Thl paB pedeHka. PerynupoBanue JaHHBIX MPABOOTHOLIEHUH OCY-
LIECTBJISIETCS TIaBHBIM 00pa3oM Ha 0a3e JTMYHOro 3aKOHa AETei u poautenel (mpasa
CTpaHbI IPak1aHCTBa). MOKET MPUMEHATHCS TAKXKE U 3aKOHOIaTEIBCTBO FOCYJapCcTBa
MTOCTOSIHHOTO MPOKUBAHUsSI PeOCHKA, 3aKOHOAATEIbCTBO KOMIIETEHTHOTO YUPEXKICHHUS
Y 3aKOHOJATENIbCTBO CyAA.

Bonbias yacth mMogoOHBIX BOIIPOCOB YPETYJIUPOBaHA B MEKIYHAPOJHOM 3aKO-
Ho/aTeNnbcTBe (B ['aarckoil KOHBEHIIMU O MPaBe, IPUMEHUMOM K aJJUMEHTHBIM 00s3a-
TeJIHCTBAM B OTHOIIEeHUH AeTeil, 1956 r.; Konseniuu o npaBax pedenka 1989 r.; Pe-
koMmeHaanuu Komurera MunuctpoB EC «B oTHoeHun nereit mpoTuB KeCTOKOTO 00-
panieHus»; ['aarckoii KOHBEHIIMU O KOMIIETEHIIMH U TIPUMEHUMOM ITPaBe B OTHOLIEHU U
3aIIUTHI HeCOBEpIICHHOeTHHX 1961 T.).

[IpaBo, KOTOpPOE MOKET MPUMEHSITHCS K MPOOJIEMEe YCTAaHOBIECHUS U OCIapUBAHUS
OTIIOBCTBA M MAaTEPUHCTBA, 3akperuisiercs B ¢T. 162 CK PO. KnroueBast KomM3noHHAS
IPUBS3KA — 3TO 3aKOH IPakJIaHCTBa peOeHKa M0 POXKJAEHUI0. Y CTaHOBJIEHUE (Ocmapu-
BaHUE) OTLIOBCTBA (MaTepUHCTBA) Ha TeppuTOpUK Poccuu npeanonaraetT npuMeHeHUe
3akoHogaTenbcTBa Poccuiickoir ®enepanun. 3akoHOJATeNbCTBOM Poccuu mpemdy-

CMOTPEHO MpaBO POCCHUUCKUX TpaXkJaH 3a MpejeliaMd rocylapcTBa oOpalaThCs B
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JUIUIOMAaTUYECKHE U KOHCYJIbCKHE MPEACTaBUTENLCTBA Poccuu mo noBoay pemieHus
0003Ha4YEHHBIX BOIIPOCOB.

Takum 00pa3oM, OCHOBHBIE IIpaBa U 0053aTeNIbCTBA POAUTENECH U IETEH peryJiu-
pytotes cT. 163 CK P®. KiiroueBas KoJIIIM3MOHHAS IPUBS3KA — 3TO 3aKOH COBMECTHOTO
OpOXXUBaHUS poAUTeneil u aereid. Eciiu coBMecTHOro npokuBaHus He ObLIO, TO MPH-
MEHSIETCSl 3aKOHOJATEIbCTBO IPAKIAHCTBA peOCHKA. AJIMMEHTHBIE 0053aTeNbCTBA U
poYHe MPABOOTHOLIEHUS MPEANONarawT CyOCcCuanapHoe MIPUMEHEHUE 3aKOHOAATENb-
CTBa MECTa MOCTOSIHHOTO MPOKUBaHUs peOeHKa. AIMMEHTHBIE 00513aTENbCTBA COBEP-
[ICHHOJIETHUX JE€TEH U MHBIX YWICHOB CEMBH OIPENEISIOTCS 110 3aKOHY COBMECTHOIO
npoxxuBanus (ct. 164 CK P®). [Ipu oTCYyTCTBUM COBMECTHOTO MECTa JKUTEIHCTBA MPH-
MEHSETCS IPaBO rOCY1apCTBa, IPaKIAHUHOM KOTOPOTO SBJISETCS JIMLO, MPETEHIYIO-

e Ha IIOJIYYCHHUC aJIMMCHTOB.
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