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CTYJECHT

OI'BOY BO «YyBamckuii rocy1apCTBEHHBIM
yauBepcuteT uM. M.H. YaesgHaoBa»

r. Uebokcapsl, UyBarickas PecyOnuka

OCOBEHHOCTH ITPABOBOTI'O ITIOJIOKEHU A
WUHJIABUJYAJIBHBIX ITPEJITIPUHUMATEJIENA
B COBPEMEHHOM I'PA’KJIAHCKOM OBOPOTE

AHHOmMmayun: 6 cmamve paccmompenvl 0C0OeHHOCIU NPABOBO20 NOJONCEHUSL UH-
OUBUOYAIbHBIX NPeOnpUHUMAamenell, Kak Y4acmHUKo8 2paircoancko2o obopoma, om-
OellbHoe HUMAHUe YOeneHo 08olicmeeHHocmu npasosozo cmamyca MII, 6 mom yucne
npu peanu3ayuu npasé HecoBePULeHHOIEMHUX HA OCYUeCMBIeHUe NPEeONPUHUMAMETb-

CKOU OesimelbHOCMIU.

Kniueevle cnoea: unousuoyanbHwili npeonpuHumMamensb, npasogol cmamyc,

J1b20ombl, UMYULECMBEHHbLE NPpABA, OCPAHUYEHUAL.

CeronHs npeapUHAMATENBCKAS JEATEIBHOCTD MOJYYHIIA JOCTATOYHO IIUPOKOE
pacnpocTpaHeHue, YTO 0O0YCIIOBIEHO PEeATMIMU CErOAHAIIHEro aHsA. [JJaHHbIil ciocob
pean3aluy CBOe COCOOHOCTH K TPYLy UMEET OCOOCHHOCTH, YTO MpPEaOoNpeaAeseT
0COOBI MPaBOBOI CTAaTyC YYACTHUKOB JIAHHBIX MPaBOOTHOIICHHWH. byayun otnens-
HBIM BHJIOM 3KOHOMWYECKOW aKTUBHOCTH, JTa JESATEIbHOCTh HAIIPABJICHA HA IIPSAMOE
u3BJIcUCHHE NMpUOBUIM. B ee OCHOBY mojo)eHa HCKIIYHUTEIHHO CaMOCTOSATEIbHAs
VMHULIMATUBA, OTBETCTBEHHOCTH 3a BCE PUCKH, KOTOPBIE C HEN CBS3aHBI, @ TAKKE NHHO-
BallMOHHAsI U1es peANpUHUMAaTENA. 31ech HAOII0AaeTC HATMYME YaCTHOTO MHTEpeca
JUIA Ha MOJy4YeHre TPUObUIN U FOCYJapCTBEHHOTO HHTEpeca, HalpaBJIeHHOE Ha Gop-
MHUPOBAHUE HAJIOTOBOM OCHOBBI. «J[J1s1 0OecTieueH sl HOpMaJIbHOM KU3HEIEATETLHOCTH
o011recTBa HEOOXOIMMO OOBETUHUTD BCE MHTEPECHI Ha 001ee O1aroy [5, ¢. 42].

Ecnu nonpxoauts k Borpocy ¢ GopMalIbHO-IOPUANYECKON O3UIIMHU, TO B KAYECTBE

MpCANPUHUMATEIIL MOKHO IIPU3HATH TOJIBKO JIMIO, KOTOPOC OCYHICCTBJIACT OIIPCAC-
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JIEHHBIA BUJI MPEINPUHUMATENBCKON JIEATEIbHOCTH, U MIPU 3TOM OHO 3apETUCTPUPO-
BaHO KaK MHJIUBUAYaIbHBIN npeanpunumatens (qanee UIT) B cooTBeTCTBYIOIEM TOC-
YJIApCTBEHHOM OpraHe, HECET OTBETCTBEHHOCTH 3a CBOIO JAEATEIIbHOCTh CBOMM UMYIIIE-
ctBoM. [1o aTomy nmoBoxy MBanoB H.B. otmMeuaeT «BaHOCTh UIMYyIIECTBEHHOU OTBET-
CTBEHHOCTH HMEET BIIOJIHE PEaJIbHbIN XapakTep, MOCKOJIbKY 3aTrparuBaercs cdepa
JaCTHON COOCTBEHHOCTHY [3].

I'paxxmanckuii konekc PD 3akpenuii mpe3yMINIUI0 PEeAITPUHUMATEIIBCKON Jes-
TEJIbHOCTHU TpakJaHuHa. /[[aHHOE MON0KEHUE 3aKII0YAETCA B TOM, YTO JIMIO, KOTOPOE
OCYILECTBIISIET MPEANPUHUMATEIBCKYIO JEATEIBHOCTh, HO HE 3apETrUCTPUPOBAIOCH
IIpU 3TOM KakK MpEeANpUHUMATENb, HE UMEET MPaBa CChUIATHCS B OTHOLICHHUH 3aKIIIO-
YEHHBIX UM CJIEJIOK Ha TO, YTO OHO HE SIBJISICTCSl B CHJIY 3aKOHA MPEANPUHUMATEIIEM.
IIpy BOZHMKHOBEHUM WJIA OCHApPUBAHUM CTaTyca MPEINPUHUMATENS, CYJ paccMaTpH-
BaeT CIOp IO IpaBujiaM 00 00s3aTeNbCTBAX, CBA3AHHBIX C MPEANPUHUMATEIHCTBOM.
Bwmecre ¢ 3TuM, eciii CMOTPETh HE TOJIBKO C TOYKH 3peHUST (OpMaTbHO-IOPUIUIECKOM,
HO TaKX€ U C MO3UIUHU MyOJIMYHOTO, aIMUHUCTPATUBHOTO WJIM YTOJIOBHOTO MPaBa, TO
3€Ch MPEANPUHUMATENBCKAs AEATEIBHOCTD, OCYLIECTBIsIEMasl HE3apEruCTPUPOBAH-
HBIM JIMIIOM, OyJIeT Mpr3HaHa HE3aKOHHOM.

Oco6oe BHUMaHue Ha cebst oOparaeT GpakT ABOMCTBEHHOCTH MPUPOJBI CTAaTyca
UII: 510 00yCIOBIUBAETCS TEM, YTO 3/1€Ch ACHUCTBYIOT HE TOJBKO HOPMBI, IPUMEHSIEC-
MbI€ K (PU3NYECKUM JIMIIaM, HO U T€ HOPMBbI, KOTOPBIE PETYIUPYIOT HETIOCPEACTBEHHO
npaBa U 00S3aHHOCTU CYOBEKTOB MpEANPUHUMATENIHCTBA. BIoMHE JTOTMYHO U oue-
BHUJIHO, YTO JUIsl OCYLIECTBIICHUS MPEANPUHUMATEIBCKON NESITENIbHOCTH TPaXIaHUH
J0JKEH 00J1aaTh MPABO- U IEECTIOCOOHOCTHIO MPETPUHUMATEISL.

Bo3HUKHOBEHHE TaKHUX CIIOCOOHOCTEH y TpakJjaHWHA MPOUCXOIUT MapalIeIbHO:
peanuzanus npaBa Ha MPeIPUHUMATENBCKYIO IEITEIIbHOCTh OCYIIECTBIISETCS TOJIBKO
JIUYHO, YTO UCKJIIOYAET CIydau, IMIPU KOTOPHIX MOKHO OBLIO OBbI JIOTOIHSATH BO3MOX-
HOCTH ITPaBOCIIOCOOHOTO, HO €I1le He 00J1aa0IIero MOJHOM J1eeCTIOCOOHOCTRIO TPaXK-
JIAHWHA JEUCTBUSIMHU €0 3aKOHHBIX MPEACTABUTEIICH.

Ceronnst B cuily 3aKOHa MpaBO Ha CBOOOJHOE 3aHATUE MPEAIPUHUMATEIbCKOM

ACATCIIbBHOCTBIO IMPUHAAJICIKUT CICAYIOINUM KaTCrOpHAM JIMIL: I'pa)KaaHaM (a TAaKXKC
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MHOCTPaHHBIM rpaXKIaHaM 1 JIULaM 0e3 rpa’kJaHCTBa), KOTOPhIM UCTIOTHIIOCH 18 fer;
HECOBEPILICHHOJIETHUM JIMI[aM, BCTYIIUBIIUM B Opak /10 JOCTHKEHUSI MU COBEPIIICH-
HOJICTUSI, U TeM, KTO ObLT OOBSBIICH IMOTHOCTHIO IEECTIOCOOHBIMU COTJIACHO PEIICHUIO
OpPraHOB ONEKU U MOIMEYUTENbCTBA, WK IO PEIICHUIO Cy/1a, T.€. CTaJl SMaHCUIIMPOBAH-
HbIM. UTO K€ KacaeTcs JIMI], HE JOCTUTIIMX COBEPIICHHOJETHErO0 BO3pacTa, TO OHU
TOXXE MOTyT 3apeructpupoBaTbesa kak WII, Tonbko mms atoro tpedyercs Halndue
MMCHMEHHOTO COTJIACHsI OJTHOTO U3 POJIUTEIICH, OTeKyHOB 1 noneuntesiedt [1]. Onnako,
13 MOJIOKEHUH 3aKOHA HE COBCEM MTOHATHO, C KAKOI'0O K€ BCE-TaKH BO3PACTAa BOZMOYXKHA
JAHHAsI pETUCTpAalKs, TIOCKOJIbKY HOPMATHBHBIMU MOJIOKEHUSIMU HUTJE HE pETIIaMEH-
TUPYETCS BO3PACT TAKUX JIULL.

[IpeanpuHumareny, Kak U Bce CyOBEKTbl I'PaKJaHCKO-TIPABOBBIX OTHOILIEHUH,
UMEIOT NPEJOCTABICHHBIE UM 3aKOHOATEIBHO JIBIOTHI U paBa. Cpenn JIbroT MOXKHO
BBIJICJIUTD, ITPEXKIIE BCETO, TO, YTO 3AKOH MPEJOCTABIISIET NPEANPUHUMATEIIO PABO Ha
OCYLIECTBJICHHUE JIFOOOU AESATENBHOCTU C IIEJIbI0 MOMYYEHUs MPUOBLUIN, U KOTOpasi He
ABIIIETCS 3aMPEIEHHON. « DOTUM JOCTUTAaeTCs OallaHC MHTEPECOB MEXK/1Y JIMYHOCTHIO U
rOCyJIapCTBOM M MEXIy IPYTHMH CyOBEKTaMH IMpaBOOTHOIIEHWI» [4, c. 14]. Bes-
YCIJIOBHO, TIOJIO)KUTEJIbHBIM MOMEHTOM B craryce UII sBisgercs To, 4TO JUIsl MHOTUX
npaBooTHotenuit NI sBisieTcs Takke GU3NIECKUM JTUIIOM.

CBou mpaBa WHIWBHUIYAIbHBIA MPEANPUHUMATENb 3alIHUIIAET B apOUTPaKHOM
CyJie, TOCKOJIbKY MPUHAMJICKUT K CyObEeKTaM MpeIlpUHUMATEIbCKON AesTeIbHOCTH;
OJIHAKO Kacaemo CIropa 3aluThl rpaxaaHckux npas W11, To on noayiexxut paccmorpe-
HUIO CyZaMu o0Iel ropucauKimu [2].

K 6e3oroBopounsiM mrtocam 1iy1st U1 MOKHO OTHECTH M JIbTOTHBIA PEXUM HAJI0-
roo0JIOKEHUS: Y IPEeANPUHUMATENEH HEeT 00s13aHHOCTH 110 yIJIaTe Hajora Ha J0XOIbl
(bu3HYeCKUX JIUII, YTO 005A3aTEeNBbHO IS OOIBIIMHCTBA PAOOTAIONTUX IO HANMY Tpax-
naH. [IpeumyiiecTBoM opraHuzanuoHHO-ipaBoBoi ¢Gopmbl UII siBisieTcss BO3MOXK-
HOCTbh CAMOCTOSITEJIbHO PACIOPSKAThCSl BCEMH MOJIYYEHHBIMU OT MPETPUHUMATEb-
CKOH JAESATENBHOCTU JOXOJIAMH.

Uro ke KacaeTcs pexuMa UCoJib30BaHus uMmyectsa aiist UII, To oH Takxe siB-

JIACTCA YIIPOUICHHBIM: OHO MOJKCT OBITH NCIIOJIB30BaHO KaK IJIsI KOMMEPUCCKUX ueneﬁ,
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Tak U 17151 TnuHbIX. KoHEwHO ke, He cTOuT 3a0bIBaTh, uTo npu 6ankporcTBe UII B KOH-
KypCHYIO Maccy Oy/eT BKIIouatbesi Bce npuHaanexaiiee UI1 umyiiectBo, BHE 3aBu-
CUMOCTH OT LIEJIEH €ro MCIoJIb30BaHus. 3akoH npenoctasiseT npaBo UII Ha pacuer-
HBIM cueT B OaHKe U JIMYHYIO [eYaTh, OJIHAKO OH HE 0053aH UX UMETh.

Cpenu orpanmyenuid s HWII, KoTopble YCTaHOBJIEHBI 3aKOHOJATEIIbCTBOM,
MOYKHO BBIJIEJIUTH T€, KOTOPBIE CBA3AHBI C UX ITPABOBBIM CTaTyCOM HENOCPEACTBEHHO:
NpeANpPUHUMATENISIM HEJb3sl ObITh FOCYJapCTBEHHBIMHU T'PAKIAHCKUMH CIY>KAIUMHU.
Ectp naxe cnenuanbHbIi [IEPEYEHDb TEX BUIAOB AEATEIBHOCTH, KOTOPBIMU ITPEIITPUHH-
MaTeii He MOTYT 3aHUMAThCSl HU TP KakuX yciaoBusax. K npumMepy, 3aKoH 3ampenaet
JYIaM, UMEIOIINX CTaTyC COTPYJHUKA Moauuuu, HanmonanesHoM reapinu, IemyTara,
3aHUMATHCSI NHOW OIJIAYMBAEMOM JAEATEIBHOCTHIO, KPOME MPETO01aBaTEIbCKOU, TBOP-
yeckoil 1 HayyHoW. O1BeTcTBeHHOCTH UII 1o cBoMM 00s3aTenbcTBaM HACTYMAET JIsl
BCETO UMYIIECTBA, KOTOPOE HAXOUTCS B €r0 COOCTBEHHOCTH. Takxke, Kak U s (u-
3MYECKUX JIUL], B OpauHO-CEMENHBIX U TPAXITAHCKUX MpaBoOoTHoWEeHusx, 1UII ne mMo-
&KeT 0e3 corylacusi Cynpyra pacrnopspkaTbesl HeIBUKUMBIM UMYILIECTBOM, TPUOOpETEH-
HBIM COBMECTHO (B Opake), Ja)ke TOT/ia, KOrja UCIOJIb30BaHUE ITOU HEIBUAKUMOCTHU
IIPOU3BOJUTCS TOJIBKO Ul OCYIUECTBJICHUS IPEANPUHUMATEIBCKOU ACATEIBHOCTH.
Ho ecnu GpauHbIM 1OrOBOPOM OTOBOPEHO MHOE, TO 3/1€Ch, KaK U JJI rpakIaH-PpU3u-
YECKHUX JIMILI, IPUMEHSIOTCS TOJI0XKEHHUSI OpayHOro 10roBopa.

PaccmoTpeB ocobennocTr nmpaBoBoro noyoxkenus WIT B poccuiickoM 3akoHO1a-
TEJIBCTBE, MBI IPUXOAUM K BBIBOAY, YTO JAHHBIM CTaTyC UMEET MHOKECTBO CXOJICTB CO
CTaTycoM (pU3MUECKOro JIMIA — rpakJaHiHA (B OCHOBHOM 3TO KacaeTcs JUYHBIX Ce-
MEWHO-OpaYyHBIX OTHOIICHHUI WJIH JKE 3aIUTHI TPaXKIaHCKUX TIPaB), HO B OOJIBIIICH cTe-
NIEHU, HECOMHEHHO, cTatyc pusndeckoro auna u UI1 paznuyaercs mo cBOMM orpaHu-
4eHUsIM 1 Jibrotam. OTHaKO UX HEOCTATOYHO /Jisi 00Jiee YCKOPEHHOTO Pa3BUTHS J1aH-
HOUW DYKOHOMHYECKOU AEATEILHOCTH.

«IIpencraBnsiercs, YTO AAHHBIM BONPOC HYXKIAAETCA B MPHUCTAIBHOM BHUMAaHHUH
3akoHoatTelns» [6, ¢. 68]. Henmb3st ynycTHTB TakXkKe U TO, 4TO MPOOIEMHBIM MOMEHTOM

B HACTOAIICSC BPCMsA, KOHCUYHO K€, SABJIACTCA OTCYTCTBUC HOPMATHBHO-IIPABOBBLIX aK-
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TOB, KOTOpPbIE ObI CMOTJIM MOAPOOHO PErIaMEHTUPOBATH TPAXKIaHCKO-TIPAaBOBOE MOJIO-
xenue UII, npenensl u pa3mepsl €ro OTBETCTBEHHOCTH 32 YIep0, MPUUMHEHHBIN ApY-

THM JIUIaM TPaKJaHCKOTO 000poTa.
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