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INPOBJIEMA COOTHOIIEHUA
T'PAKJIAHCKOI'O U CEMEHHOI'O ITIPABA

AHHOmayua: 6 OaHHOU cmamve NPOBOOUMC COOMHOUEHUE SPAHNCOAHCKO20 U
cemetiHo20 npasa. Aemop evidensem, umo cemeliHoe npago, ONPeodeieHHo, 83aUMO0eli-
cmeyem cO MHOUMU OMPACIAMU Npasd, HO OONbULE BCE20 UMEHHO C 2PANCOAHCKUM

npagom.

Knwueswie cnosa: umyuieCmeeHHnble ONMHOULEHUA, HEUMYUWIeCMBEHHblIE OMHOULE-

HUA, 4aCcmHoe npaeo, epaofcdancme npaeo, cemelHoe npaeo.

CemeitHOe TIpaBO TECHO B3aMMOJICHCTBYET C JAPYTMMH OTPaCiISIMM POCCUICKOIO
mpaBa. B HopMax 3akoHa HET YETKOro 0003HAYCHUSI, TJI€ MPOCIICKUBACTCS TECHAs B3au-
MOCBSI3b OJJHUX OTPACIICH C IPYTUMHU, HO TOYKH B3aWMOJICVCTBUS OJHUX OTPACIIEH C JIpy-
TMMH HEOOXOJMMO 3HaTh, TaK KaK BCETJa MOSIBJISIFOTCS] IPOTUBOPEUUS MEXKIY OTJIEIb-
HBIMH OTPACJISIMU TpaBa ¥ COOTBETCTBEHHO IIPOOECIIBI B PETYIMPOBAHUHN OTHOIIICHHUH.

B nocnennee BpeMs Bce Yalle mpociIeKUBACTCs TCHICHINS K COMKCHHIO TTPe/I-
METOB T'PaXJaHCKO-TIPABOBOIO M CEMENHO-TIPABOBOIrO perysinpoBanus. OgHAKO Bce-
TaKU CEMEMHOE IMPaBO B MEPBYIO OUYEPEAb PETYJIUPYET HEMMYIIECTBEHHBIE OTHOIIIE-
HHUS, a YK€ MOCJE TOro, KAK BO3HUKJIN JIMYHBIE HEUMYILIECTBEHHBIE OTHOIIICHUS, BO3-
HHUKAIOT OTHOILLICHUSI UMYIIIECTBEHHBIE.

CemeliHO€e TIpaBO PETYIUPYET OTHOLICHUSI MEXAY IpakJaaHaMU, COCTOSIIUMU B
Opake, HaxOSIIMMUCS B POJCTBE WK CBOMCTBe. JI1000BB, Opak, yBakeHUE, JIMUYHAS
cB00OJIa ¥ BOCIIUTAHUE JIETEH — KaTerOPUU HEUMYIIECTBEHHBIX CBSI3€M B CEMEWHBIX

oTHomeHusIX. CemeitHoe IIpaBO KOCBCHHO CBA3aHO C MMYIICCTBCHHBIMU OTHOIICHH-
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SIMU, TIPY BO3HMKHOBEHUM CEMENHBIX OTHOIICHWI MEPBOCTENEHHOE 3HAYEHUE 3aHMU-
MAaroT JIMYHbIE HEUMYIIIECTBEHHbIE OTHOLIEHUS. OHU HE MPEACTABIIAIOT MAaTEPUATIbHON
LIEHHOCTH O CBOEH MPUPOJIE, HE UMEIOT CTOUMOCTHOTO Xapakrepa. B cemeliHOM nipaBe
UMYIIECTBEHHBIE OTHOUIEHUS HE PACCMATPUBAIOTCS OTJIEIIBHO OT OTHOIIEHUIN JTUYHBIX
HEMMYILECTBEHHBIX. ['pakJaHCKOE MPABO PETYIUPYET UMYLIECTBEHHBIE OTHOILICHUS
(BmageHue, mepeaadya UMyIIECTBA U PACTIOPSIKEHUE), TUYHOCTh YYACTHUKA TaKUX OT-
HOIIICHUI B OCHOBHOM He BaxkHa [2].

Paznunia Mexy rpakJlaHCKUM U CEMEWHBIM MPABOM MPOBOJUTCS TAKXKE MOCPEI-
CTBOM KJIacCU(PHUKAIMU MO CyOBEKTHOMY COCTaBY JaHHBIX OTHOIICHHH. B cemeiHbIx
MIPAaBOOTHOIIEHUSAX HE MOTYT Y4aCTBOBATh FOPUINYECKHE JHIa. B rpask/laHCKUX ITpaBo-
OTHOILIEHUSAX OCHOBHAS (DOpMa rpakIaHCKUX MPABOOTHOIICHHUH — TOTOBOP, B CEMEHHOM
MpaBe MPeTyCMOTPEHO JIMIITh TPU BO3MOXKHBIX BHJA IOTOBOPOB: COTJIAIlIEHHE 00 yriaTe
QTMMEHTOB, OpavyHbIiA JJOTOBOP U JOTOBOP O Mepeiayue AeTe Ha BOCIIUTAHUE B CEMBIO.

NmyiiiecTBEHHBIE OTHOIIEHU S, BXOJISIIME B IPEIMET I'Pa’KIaHCKOTO MpaBa, siBJIs-
I0TCs 0A3MCHBIMU, a TPAXKJAHCKOE MPABO «BBICTYIAET B KAYECTBE OCHOBHOM (0a30B0i)
OTpaciay 4aCTHOTO MpaBa, UICTOPUYECKHU SBJISIOIIECHCS OCHOBOW ISl PA3BUTHUSI TaKHX
IIPAaBOBBIX 00pa30BaHMM, KaK ceMelHoe MpaBo» [2], a 3HAYUT, TePEUNCICHHBIC TIPHU-
3HAKW UMYILECTBEHHBIX OTHOIIEHUN XapaKTEePHbI U JIJI1 CEMEMHBIX UMYIIECTBEHHBIX
OTHOIIICHUH, ¥ 00 3TOM yKa3bIBaeTCs B HAYYHBIX MCCIIeA0BaHUsX [3].

ITo muenuro E.B. KoceHko, B céeMENWHBIX OTHOLIEHHUSX, YYaCTHUKAMU KOTOPBIX
BBICTYMAIOT (PU3NYECKHE JINIA, HEOOXOAUMO «YUHTHIBATh 4yBCTBa» [5]. B cocTase ce-
MEWHBIX OTHOIIEHUH, ¢ TOUKH 3peHus FO.B. KoHCTaHTUHOBOM, «MMYIIIECTBEHHBIE OT-
HOIIICHHSI COCTABJISIFOT HE3HAYMTEIbHYIO 4acTh» [5].

[Tonaraem, 4To BpsiJ U OMpPaBIaHHBIM SIBJIACTCS MOJOOHOE YMaJICHUE UMYIIE-
CTBEHHBIX OTHOLICHWN B CEMEMHOM MpaBe. Bo-nepBbIX, UMYIIECTBEHHbIE OTHOIIIE-
HUSI — ATO, TIPEXKE BCero, Ta 6a3a, Ha KOTOPOU CTPOUTCS ceMbsl. U, 3a4acTyro, umyiiie-
CTBEHHBIN (haKTOp SIBISETCS OMPEICIISIONUM MPU BOZHUKHOBEHUH CEMEWHBIX OTHO-
HIEHUN. DTO MOATBEPKIACTCS U UTOTAMU COLIMOJIOTUUYECKOTO MCCIE0BaHUs, POBE-
nenHoro B 2011 r. B Poccutickoit denepannu (rmojgaraeM BO3MOXKHBIM UCTIOJIB30BAHNE

B HaCTOﬂHIeﬁ CTAaThC €TI0 PE3YyJIbTATOB, B CBA3HU C O6HIHOCT${MI/I B3IJI110B HA CEMEHHBIC
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otHomeHus B Pecriybnuke benapycs u Poccuiickoit @enepannn). Ha Bonpoc «Ha Bar
B3IJI51]], KAKOBA BAXKHOCTH (paKTOpa UMYIIIECTBEHHBIX OTHOIIEHUN CYNPYTOB, HAXOM-
mmxcs B 6pake?» 46,9% onpoiieHHbIX OTBETUIIN, YTO ATH OTHOIICHHS HE UMEIOT 3Ha-
YEHUS; MPOTHUBOMOJOXHBIN oTBeT nanu 41,2% pecnonnentos; 11,9% 3aTpyaHunuce ¢
orBeToM [5]. OrieHrBas MpUBEICHHBIC pe3yibTaThl uccnenoBanus, @.C. Kannapida ot-
MEYaeT: «paclpeiesieHUe OTBETOB PECIIOHACHTOB OOBACHAETCS BaXKHOCTHIO MMYIIE-
CTBEHHOTO (haKTOpa MpH 3aKIIOUYEHUH Opaka, Ipyroe 170, YTO ATO HE BCEr/ia 03ByUH-
BaeTcs cynpyramuy. [lokazarensHbIM ABISIETCS M TO, UTO Ha BOIpoc « /s dero, ¢ Ba-
e TOYKU 3pEeHHs, JIOJU MPEXKIE BCErO BCTYMAIOT B Opak, 3aBOIST CEMbIO?» B
1989 r. 25% pecnonneHToB OTBeTWIN: «UTOOBI OBLI 0JIATOYCTPOCHHBIM OBIT», a B
2014 r. sToT e oTBeT Aanu yxke 38% onpomrenubix. B 2019 r. kinrodeBoit mpuunHOM,
o0y KIaroIIei e Kk pa3Boay, 46% ompoIeHHbIX Ha3BaJId O€HOCTH [5].

OO0 OTIUYMAX CEMEWHBIX UMYIIECTBEHHBIX OTHOIICHUAX OT IPaKIaHCKO-TIPaBO-
BBIX MMYIIECTBEHHBIX OTHOIICHWH TOBOPHWIIN €Ie JIOPEBONIOIHOHHBIE yueHbIe. [le-
TaJdbHBIA aHaIM3 JaHHOro Bompoca Obul mpoBeaeH M.A. 3aropoBckum. B cBoem
«Kypce ceMelHOro mpaBa» y4eHbI OTMEUYal: «CEMEWHBIE OTHOIIEHHUS, CXOIHBIE C
JAPYTUMHU OTHOLLIEHUSIMU IPaXKAAHCKOTO MpaBa — UMYILECTBEHHBIMU, BCJIEACTBHE YaCT-
HOINIPABOBOT'0 XapaKTepa TeX U APYTUX, CYLIECTBEHHO OTINYAIOTCS OT MOCIEIHUX Clie-
AYIOIIMMHU 9€PTaMI». B OCHOBE TPaXKIaHCKO-TIPABOBBIX UMYIIIECTBEHHBIX OTHOIICHHIA
JeKaT X035 UCTBEHHO-DKOHOMUYECKUE HYKIIbl, TOTJ]a KaK OCHOBY UMYIIIECTBEHHBIX OT-
HOIIICHUM B CEMEWHOM MpPaBE COCTABISAIOT MOTPEOHOCTH (PU3NYECKONW HPHUPOABI U
HPABCTBEHHbIC UyBCTBA; UMYILIECTBEHHbIE OTHOILIEHUS MOPOXKAAIOT UMYIIECTBEHHBIE
npaBa, CyTh KOTOPBIX — F'OCIIOACTBO HaJ| BEIIbIO; CEMEHHBIE K€ IIpaBa CTaBsT B ONpe-
JCJIEHHYIO JTUYHYIO0 3aBUCUMOCTH OJHOTO 4YJI€Ha CEMEHHOro COr3a OT JAPYroro M Co-
3[IAI0T ONPEICIIEHHOE IOPHINYCCKOE MOIoXKeHHe (Status) Iyist 3THX YIECHOB, UMYIIE-
CTBEHHBIC OTHOIIICHHUS B TPAKIAHCKOM IPaBe MOXHO U3MEPHUTh, TOT/Ia KaK B CEMEil-
HBIX OTHOIIEHUSIX MEpa U CUET IMpaB 3aTPyAHUTEIBHBI B CUITy OCOOBIX CBOMCTB THX
OTHOILIEHUH, OOJIbIIIE MOPATBHBIX, YEM IOPUIUUYECKHUX; COACPKAHNE UMYIIIECTBEHHbBIX
OTHOIIICHUH B TPaKJAHCKOM TIpaBe OMpEeesieTcsl CAMUMH CTOPOHAMH, TOT/Ia KaK Co-

JEPHKAHUE CEMEMHBIX OTHOLICHUM OIPEIEICHO CaMOM MPUPOJIOI0, BEJICHUS KOTOPOU
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MPaBO TOJBKO OCBAIIACT U MPUHOPABIUBAET K MOTPEOHOCTAM OOIIESKUTHUS; BOZHUKHO-
BEHHE M MPEKPAIICHHE HMMYIIECTBEHHBIX OTHOLIEHWWA B IPaXXKIaHCKOM IIPaBE CBO-
0071HO, a BO3HUKHOBEHHE CEMEHHBIX MpaB «WHOTJA CBOOOMHO (Opak), MHOT/IA HET
(coro3 poauTeneit u AeTeil), a mpekpalieHue MOCTaBIeHO BHE YaCTHOM BOJINY; UMYIIIE-
CTBEHHBIE IPaBa OTUYKJAAEMbI, CEMENHBIE )K€ «HEOTUY>KIAEMbI U CBSI3aHBI C U3BECT-
HBIMM JIMIIAMHW»; OT UMYILECTBEHHBIX OTHOIICHUN MOYKHO OTKAa3aThCsl, OT CEMEMHBIX
«OTPEUYCHHE HEMBICIMMOY; UMYIIIECTBEHHbIE OTHOILICHUS BOSHUKAIOT MEXKTY JTIOOBIMU
JULAMU, CEMEHBIE TOJIBKO MEXTY (PU3NYECKUMH; UMYIIECTBEHHbIE OTHOILEHUS YaIle
BCET0 BPEMEHHBI, CEMEIHBIC BO BPEMEHU HE OTPaHUYCHBI [2].

Hano ormerutb, uto Kputepuu, BbiAeneHHbIE M.A. 3aropoBCKUM, BILUIOTH 10
HACTOSAIIETO MOMEHTA MAJIO U3MEHUIIUCK.

Takum 006pazoM, ceMeiHOE MPaBO HE SIBISETCS COCTABHBIM AJIEMEHTOM TpaXKIaH-
ckoro mpasa. CeMeNHOE MPaBoO — 3TO CAMOCTOATENbHAS OTPACIb POCCUKUCKOTO MPABa,
KOTOpasi UMEET CBOM MPEIMET U METOJ] IPABOBOI0 PETYIUPOBAHUSA, €AUHBIN KOAUPU-
LUPOBAaHHBIM HOPMATHUBHO-NIPaBOBOM akT — CeMeiiHblil koaeke Poccuiickoit @exnepa-
nud. ['pak1aHCcKoe M CEMENHOE IPABO UMEET Pa3HbIC LENH U 3a1auu. CeMEeHOe ITpaBo
pPEryupyeT IPEUMYIIECTBEHHO JWYHBIE HEUMYILIECTBEHHBIE OTHOLICHUS MEXKIY
rpakJaHaMH, COCTOSIIIIMMU B Opake, HaXOASTCS B pOJACTBE Wi cBoiicTBe. CemeiiHoe
IIPABO KOCBEHHO CBS3aHO C UMYIIECTBEHHBIMH OTHOIIEHUSMH. CHAYAJIa BO3HUKAIOT
HEHMYIIIECTBEHHbBIC OTHOIIICHUS, 3aTeM — uMyIiecTBeHHbIe [1]. B rpaxknanckom npase
e MPEeAMET IPABOBOTO PETYIUPOBAHUS IO OOJIBIIEH YaCTH COCTABIISIIOT UMYIIECTBEH-
HBI€ OTHOLICHUS, KOTOPBbIE CTPOSATCS HAa BO3ME3AHOW OCHOBE, IPU O3TOM JINYHOCTH
y4YaCTHUKA TAKMX OTHOLIEHUW B OCHOBHOM HE BaKHa. B ceMEMHOM ITpaBe OTHOLIEHHUS
BO3HUKAIOT ONpeAeeHHBIMU CyObeKkTaMu. CyObeKTaMU CEMEUHBIX OTHOIIICHUH SIBJISI-
I0TCSI CYNIPYTH, pOAUTENU (JIUIIA, UX 3aMEHSIONINE) U JICTH, OpaThsl U CECTPHI U APYTHE
POACTBEHHUKHU. B CeMENHBIX MPABOOTHOUIEHUSX, B OTJINYUE OT IPaXIAHCKUX MPaBO-
OTHOILIEHUH, HE MOTYT y4aCTBOBATh IOPUANYECKUE JIUIIA.

CemeliHOe MpaBO — caMOCTOSITENIbHAS OTpPAcib MpaBa, y JAHHON OTpaciu CBOM

MPEAMET, METO/, MPUHIUIBI U €CTh €IUHBIA KOAU(PUIUPOBAHHBIA HOPMATUBHO-TIpa-
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Bol1 akT — Cemelinblil kogekc Poccuiickoit denepanyu, KOTOPHIAZ PEryaupyeT OTHO-
IIEHUS], KOTOPbIE CKIIABIBAIOTCS MEXIY JIOAbMU B CBSI3H CO BCTYIUIEHUEM B Opak, co-
3IaHUEM CEMbHU, POKICHUEM W BOCTIMTaHHEM JeTeil. JIto0oBb, Opak, yBakeHUE, JINY-
Hasi cB000/1a — 3TO OCHOBHBIE LICHHOCTH, HA KOTOPBIX CTPOSITCS CEMEMHBIE OTHOIICHHUS,

1 ATO OTJINYAET CEMEUHBIC OTHOIIICHUS OT I'pa’KIaHCKUX HpaBOOTHOIHeHI/II‘/’I.
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