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OCOBEHHOCTHU NIPABOBOI'O PEI'YJIMPOBAHUSA JEATEJABHOCTH
(KPECTBSIHCKOI'O) ®EPMEPCKOI'O XO35IMCTBA

AnHomayusn: 6 cmamve 0003Ha4eHbl NpodIeMbl U 0COOEHHOCMU NPABOBO20 pe-
eynuposanus K@X, coz0anuvix no ympamusuiemy Cuiy 3aKOHY, a makice npeono-
JHCEHBL PEKOMEHOAYUU, KOMOPble NO3801AM UCKTIOUUMb HeCOOMBEmMcmaue npagoeoco
cmamyca obosnauenuvix KOX delicmayrowemy 3axony u obecnedums HOpMAMuUEHYI0
0azy 0151 NPOOONIAHCEHUSL UX OesIMENbHOCHU C YYEemOM 0COOEHHOCmel UX 00pa308aHusl.

Kntroueswvie cnosa: xopnopayus, KpecmuvancKoe X03Ucmeo, gepmepckoe xo3sii-
CcmMe0, 1opuouiecKoe Iuyo, NPagosoe pe2yiuposaHue.

[IpaBoBO€ M MHAMBUIYAILHOE PETYJIMPOBAHUE CO3JAHUS U OCYILIECTBICHUS Jes-
TEJIBHOCTU KPECThIHCKOTO ((pepmepckoro) xo3sicTaa (nanee — KOX) npeacraer tpems
¢dopmamu ero obpazoBanus: equHonmuHoe KOX B e HHANBUYAIBHOTO IPEAIPUHU-
Martenst, KOX kak 1oroBopHoe 00beIMHEHHNE TpaxaaH, a Takke KOX kak ropuaudeckoe
JIMLI0, KOTOPOE CO3/AETCs U3 IEPBBIX IBYX BO3MOKHBIX (DOPM XO3HCTBOBAHMSL.

Cr. 23 I'paxxnanckoro kojnekca (nanee — ['K) u denepanbubiii 3akoH oT 11 utons
2003 r. No 74-®3 (penaxrust ot 23 utoHst 2014 1.) «O kpecThsiHCKOM (PepMepcKom)
xo3sicTBe» (nanee — denepalibHbIA 3aKOH) PETYIUPYIOT AEATEIbHOCTh €AUHOJIMY-
Horo K®X u norosopHoro o0veanHeHus rpaxaan, a KOX, coznannoe B popme ropu-
JAMYECKOTO JINIIa — HOPMAaMH, COJICPKAIIIIMICS] B OCHOBHBIX MOJIOKEHHUSX O FOpUIANYe-
ckux juiax (maparpad 1 rmaser 4 ['K P®), a taxke B cneruanbaoi ¢1.86.1 TK PO.

B HayuHbIx paboTax BblAENsETCS YeTBepTas (popma X03s1iCTB, 00pa30BaHHBIX 110
3akony PCDOCP ot 22.11.1990 «O kpectbsHCKOM ((hepMepcKoM) X03sICTBE (nanee —
3akoH PCOCP), KoTOpbIi XOTh M yTpaTHJI CHITY, OHAKO, CO3JaHHbIE 10 HEMY XO351H-
CTBa COXPAHAIOT CBOM CTaTyC MO HACTOAILEE BPEMs, a UX JIEATEIbHOCTh TENEPh PEry-

mupyercd c¢1.86.1 'K PO.
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Mexny Tem, o6o3HaueHHbIe KOX UMEIOT psi crienuaibHbIX IPU3HAKOB, MO KO-
TOPBIM OHU U BBIACISAIOTCS B OTIAEIBHYIO (hOpMy, OTINYHYIO OT ocTalibHbix KDX, HO
BO3HUKAET COMHEHHE O BO3MOXHOCTH W HEOOXOAMMOCTH MPUMEHEHUS K HUM HOPM
cT.86.1 'K P® Ge3 npuBeneHus ux craryca B COOTBeTCTBUE JielicTRyomeMy 'K PD.

K®X, coznannbie no 3akony PCOCP, BrICTYNarOT caMOCTOATEIbHBIM XO351H-
CTBYIOIIIUM CYOBEKTOM, UMEIOT TpaBa IOPUANYECKOTo juia (m.2 cT.9), mpu3HalTcs
PaBHOIPABHBIM 3BEHOM 3KOHOMHUYECKOM cucTeMbI (1.1 €T.2), COopbl C UX YyYacTHEM
paspeliarTcsa apoOuTpakHbIM CyI0M (1.2 CT.2).

Ho, KOX He uMeroT 00s13aHHOCTEN IOpUIMYECKOT0 JUIAa: 00s13aHHOCTH BO3Jara-
I0TCSI Ha TPaXJaH, B Ybl0 COOCTBEHHOCTh MPEOCTABISAETCS 3€MEIbHBIM y4acTOK IS
BEJICHUSI KPECThSHCKOTO XO3SMCTBA M, 32 HApYyIIEHUSI KOTOPBIX, OTBETCTBEHHOCTH
HeceT He camMo K®X, a rnaBa xo3siicTtBa. [I0CKONbKY 110 paHee NelCTBOBABIIEMY 3a-
KOHOJATEJIbCTBY yYaCTOK MPEIOCTABISICSH XOTS M C YYETOM KOJMYECTBA WIEHOB XO-
3SIICTBA, HO B €IMHOJIMYHYIO COOCTBEHHOCTh HIMEHHO €TO IJIaBBbl.

ITo cr.15 3akona PCOCP na umyniectBo KOX pacrpocTpaHsics pexxuM ooIiei
J0JIEBOM COOCTBEHHOCTH €ro 4jeHoB. OJHAKO, YI€Hbl MOIJIM TOJBKO MOJb30BATHCS
nmymectBoM K®X, a HCKIIOUUTENBHOE MPAaBO pacnopsbkaTbes uMmymiectBoMm KOX
Ob110 y ero miaBbl. OTCIO/1a, TPaBO COOCTBEHHOCTH YWJICHOB X035HCTBA HA UMYIIIECTBO
K®X HOCHIIO yCEeUEeHHBIN XapakTep.

[Tocne Berymnenus B cuiy yactu nepsoii [’ K PO, HaripoTrB, 3aKOHHBIM PEKUMOM
MMYIIECTBA CTal PEKUM COBMECTHOW COOCTBEHHOCTH (CcT.257). B Hayke BbICKa3aHO
MHEHHME, YTO B KAUECTBE 3aKOHA, YCTAHABIMBAIOUIEIO MHOW PEXUM HMMYILIECTBA IO
CPaBHEHMIO C YKAa3aHHOW CTaTbel, MOXHO paccmarpuBaTh 3akoH PCOCP or
22.11.1990, ogHako JIHIIb JJId X035HMCTB, CO3aHHbIX 10 BBeAcHU B AericTBue 'K PO.

ITockoinbky ¢ BBenenueM ['K PO B ¢1.23 npenycMoTpeHa BO3MOKHOCTh BEICHUS
K®X 6e3 00pazoBanus IOpUANYECKOTO JIMIIA, PEJACTABISAETCS, YTO MpaBuia cT.257 u
cT.258 'K P® umerot oTHOMIeHHEe UCKTtounTeNbHO K KOX HazBaHHOUM (HOPMBI.

Ha3zBanHsblil TpaBOBOM pexum nmyiiectsa wieHoB KOX npotuBopeynT HOpMam
cT.86.1 'K P®, nmo xoTopoii MMyIIECTBO MPUHAJICKHUT MO MpaBy COOCTBEHHOCTH Ca-

MOMY XO3SICTBY.
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Takum 06pa3oM, HEOOXOIUMO 3aKOHOJATENBFHO 3aKPENUTh cocod popMupoBa-
Hua uMmymiectsa K@X, Hanpumep, myTeM BHECEHUS €r0 WICHAMU MUMYIIECTBEHHBIX
B3HOCOB, MOJJOOHO TOMY, KaK 3TO MPOUCXOJUT MPU BO3ZHUKHOBEHHUH IpaBa COOCTBEH-
HOCTH XO3SIICTBEHHOTO TOBApHILIECTBA WJIM KOOIIEpaTUBa, 00pa30BaHHOTO U3 UMYIIIE-
ctBa KOX (ct. 259 'K PD).

B cootetrctBum co cr. 65.1 'K PO KOX sBnsiercss KOpnopaTUBHBIM IOpUIAYE-
ckum Junam. B.K. Auapees u B.A. JlanTeB k Bonpocy 0 KOPIOpaTUBHON COOCTBEHHO-
CTHU CUUTAIOT BO3MOXXHBIM TOBOPHUTH O BO3HMKHOBEHHUH JIBYX YPOBHEH OTHOIICHUIT
COOCTBEHHOCTHU: MPHUHAJICKHOCTh MMYIIECTBA CaMOW KOPHOpAlMU W TPUHAIIEK-
HOCTb JI0JIEN y4acTHsl yYaCTHHUKAM KOPIIOPALIUH.

Onu npuBogsaT MHeHue B.I1. Mo3onuHa, KOTOpBINM NuUcai, YTO JOJSl YUPEIUTENs
(y4acTHMKA) B YCTAaBHOM KaIlUTaJle XO3sIICTBEHHOTO OOIIECTBAa — ATO HE YacCTh UMYIIIE-
CTBa, IPUHAJIJICIKAIIETO B JaHHBIA MOMEHT CAaMOMY FOPUIUYECKOMY JIUILY, HE TIpaBa Ha
JIOJTI0 yupeauTenis (y4acTHUKA) B KaluTalle 00IIecTBa KaK AJIeMEHTa MPAaBOOTHOIICHUH,
CYIIECTBYIOIIMX BHYTPH IOPUIUYECKOTO JIUIIA, & TIPABO HA yYacTHE B JIeNax OOIIECTBa.

Cnenys maenuto B.I1. Mo3osiHa B OTHOIIEHUH OOIIECTB, HEOOXOUMO OIpe/ie-
JUTH OCOOCHHOCTH y4dacTus 4iieHOB B nenax KOX, ¢popmupoBaHus BBICIIETO OpraHa,
y4acTus YJIECHOB X0351CTBA B YIIPABICHUH JIESITEIbHOCTHIO FOPUANYECKOTO JIUIIA.

K umerommmcs HepocTaTkaM MpaBoBOTO craryca cyuiectByromux KOX, nobda-
BUM ciexayroniee. B napymenue ct.48 'K PO onu, He nMmest B COOCTBEHHOCTH UMYIIIE-
CTBO, HE MOT'YT OTBEUYATh [0 CBOMM 00s3aTEILCTBAM, B CBSI3U C YEM, MOTYT OBITh Hapy-
IIIEHBI TIpaBa WICHOB, KOTophle B cuiy ¢T.86.1 'K P® HecyT naummb cyObcuanapHyro OT-
BETCTBEHHOCTH 1O Aojiram KOX.

H.H. Trorepesa cuutaet, uro ctaThs 86.1 'K PD He MOXeT cTaTh ONTUMATLHOMN
MpaBOBOM OCHOBOM Mg yperyiaupoBaHusa craryca K®X, co3maHHbIX 10 3aKOHY
PC®OCP No 348-1, a Takoe pelieHrue 3aKOHOIaTeNsl ObLIO HE HAYYHO 00OCHOBAHHBIM,
a BO MHOTOM MexaHudeckuM, popmManbHbiM. Ctathst 86.1 'K PO pernamentupoBana
co3znanue KOX rmpou3BOabHON IPYNITON UL, YTO MPOTUBOPEUYUT CyITHOCTH KD X kak
CEMENHO-TPYA0BOr0 00bEIMHEHHUS JIUL B c(pepe CEeTbCKOro X035i1UCTBa, a HaJeIeHHUEe

K®X wmmymectsom, 1o cyt, ctupaer rpanb mexay KOX u mpou3BOACTBEHHBIM
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koomnepaTuBoM, uiaer KOX kak ocoOyio popmy BeIeHHs CEIbCKOXO03HCTBEHHOTO
IIPOU3BOJICTBA €€ CIIELU(PUKHA U TPEUMYIIIECTB.

OOpatHoit Toukn 3penus npuaepxkusaercs H.M. KoBaibuyk, corimacHO KOTOpoi
.1 ¢1.86.1 I'K PO ycranaBiuMBaeT 3aBUCUMOCTb MEXIY JIBYMs BUJIaMHU KPECThSIHCKOTO
(pepmepckoro) xo3sUCTBA, MOCKOJIBKY (hepMepCKOe X03IMCTBO — IOPUAMYECKOE JTUIO0 —
MO>KET OBITh CO3/1aHO HE OOBIYHOM TPYIIION TpaKIaH, a U3 00bEIUHEHUS TPaKIaH, KO-
TOpBIE YK€ BEYT COBMECTHYIO JICSITELHOCTh B 00JIACTH CEIbCKOTO X034icTBa 0e3 00-
Pa30BaHMs FOPUIAYECKOTO JINIA HA OCHOBE COIVIAILIEHUS O CO3JAaHUU KPECTBSHCKOIO
(bepmepckoro) xozsiictBa (cT.23 'K P®D). Tleprsiii BUs1 kKpecThsiHCKOTO ((hepMepCcKoro)
X0351ICTBa OCHOBaH Ha MPHUHIIMIIE POJCTBA, CBOMCTBA MEXIY WiIeHAMU (PepMepCKOro
X035IMCTBA, TO BTOPOM BUJI KPECTHSIHCKOTO ((PepMEPCKOro) X03sICTBA MOTJIOMIAET ITOT
MPU3HAK U3 CyOBEKTA, CO3/AAIOLIETO0 €r0, U HE MOXKET OBITh MHBIM, KPOME KaK CEMEHHBIM.

Bonpexn muenuro H.H. Trorepesoii n cornmamasce ¢ H.M. KoBansuyk, cuntaem
BO3MOKHBIM NPOJOJKUTH peryiaupoBanue aearenbHoctn KX, co3maHHbIX 1Mo 3a-
koHy PCOCP, nopmamu ct. 86.1 'K PD u nocne HacTymiieHus: yCTaHOBJIEHHOTO Tpe-
cekarenpHOTO cpoka — 1 ssHBaps 2021 roga, HO ¢ HEOOXOIUMOCTHIO TIPUBEACHHS UX
MPaBOBOro craryca B cooTBercTBUE AcicTByronieMy 'K P®. B cBs3u ¢ ueMm, enuH-
CTBEHHO BO3MOYKHBIM U ITPABUJIbHBIM CUMTAEM 3aKpenuTsh B nerctyrouem 'K PO:

— poicTBO (cBOKCTBO) wieHOB KDX — OCHOBHOM, OTIIMUUTENbHBIN, XapaKTePHbIN
ToJbKO i1 KOX npu3HaK IOpUANYECKOrO JIMLA, BBIACISIOIINNA €ro U3 psala pUau-
YECKHUX JIML] MHBIX OPTaHU3aLMOHHO-TIPABOBBIX (OPM;

— crioco0 GopmupoBanus umyiiectsa KOX — myrem o0beIuHEHNS UMYIIECTBEH-
HBIX BKJIAJ0B M JPYTHX B3HOCOB WICHAMH (PEPMEPCKOTO XO3SIICTBA, B TOM YHUCIE U
3€MEBHOIO y4YacTKa MPENOCTaBIsEMOro N0 paHee ACHCTBOBABIIEMY 3aKOHOJATEIIb-
CTBY B €IMHOJUYHYIO COOCTBEHHOCTH Tl1aBe KOX.

— 0COOEHHOCTH yyacTus ujieHoB B enax KOX, popMupoBaHus BeICILIETO OpraHa
Y yIPaBJICHUS IESITENBHOCTBIO X035MCTBA.

B nacrosiiiee Bpemsi He MPHUHSAT 3aKOH, KOTOPBIM onpeaenun 06l 0COOEHHOCTH
npaBoBoro cratyca KOX, cozgaHHOro MMEHHO B (hOpMe FOPUIUYECKOTO JIUIIA, a UMe-

ommiics denepanbHbId 3aKOH HE PETYJIUPYET ACATEIBHOCTH YK€ CO34aHHOTO
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IOPUIMYECKOTO JIUIIA, TOCKOJIbKY JIUIIIb ONPEEIsET MPAaBOBbIC, IKOHOMUYECKHUE U CO-
[[MaIbHbIE OCHOBBI CO3JaHUs U IEATETLHOCTH X03MCTBA KaK JOrOBOPHOTO O0bEANHE-
HUS TpakiaH 6e3 00pa30BaHUs IOPUINUECKOTO JIHIIA.

B ropuaudeckoil mpakTUKe BCTPEUAIOTCS CIy4Yaud HEMPAaBUIBHOTO MPUMEHEHUS
HOpM yKa3zaHHOro defepanbHOTO 3aKOHA K TakUM Xo3siiicTBaM. [loatomy cynam mipu
NPUHATUU PEHICHUH clieayeT pazaensath GopMbl KOX 1 yuuThIBaTh B KAKOW UMEHHO
(dbopme 0HO 00pa30BaHO U OCYIIECTBIISIET IEATEIbHOCTD.
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