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OCOBEHHOCTHU 3AKOHOJAATEJIBHOI'O KOHCTPYUPOBAHUA
HOPM OB OTBETCTBEHHOCTM 3A HEITPABOMEPHBII

OBOPOT UHCAMJEPCKOHU HH®OPMALIUU
B HEKOTOPBIX 3APYBEKHBIX CTPAHAX

Almomauu}l: 6 cmambve paccmampusearonics auCKyCCMOHHble acnekmsl pecia-

MeHmayuu omeemcmeeHHOCMU 3a He3aKOHHbIL 000pOm UHCALlOepCKol UHGopmayuu

8 Y20108HOM Npage HeKOmopwlx pazeumvix 3apyoescnvix cmpan. CILIIA, Benuxoopu-

manuu, I'epmanuu, Kumae, Anonuu u op. Aemopwi ucciredyrom ocobenHocmu oopu-

CO6KU NPpU3HAKO6 npedmema npecmynierHusl, 00beKmueHoU CNMOpPOHDbL, cy6bei<ma, om-

MeHUAm NOJIOHCUNENIbHbIE U OMPUYAMETIbHBIE MOMEHRMbL HOPMAMUBHO20 KOHCMPYU-

POBARUA cocmasd npecntynjierusl.

Knroueswie cnoea: Y2O0J106HAAl OMEBENCMBEHHOCMb, NpeCmynjieHue, IKOHomMude-

cKa: aeﬂmeﬂbHOCmb, 3apy6€9fCHO€ YeoJjlo6roe 3aKOHO()am€JZbCI’I’l60, npe@mem npe-

CMYNJIeHUsl, UHCAUOepCKasi UHDOPpMAYUsL.

Content is licensed under the Creative Commons Attribution 4.0 license (CC-BY 4.0)


https://creativecommons.org/licenses/by/4.0/

ut‘H'l'p HAYYHOT'0 COTPYAHHUYECTBA «”H’l‘ep‘dl\"l‘HB IJIHOC»

Titenkova Inna Olegovna

student

Yaroslavl State University named after P.G. Demidov
Yaroslavl, Yaroslavl region

Chernov Egor Eduardovich

student

Yaroslavl State University named after P.G. Demidov
Yaroslavl, Yaroslavl region

Reshetova Lyudmila Aleksandrovna

executive

Limited liability company «Centercomy

Yaroslavl, Yaroslavl region

FEATURES OF LEGISLATIVE CONSTRUCTION OF NORMS
ON LIABILITY FOR ILLEGAL TURNOVER OF INSIDER INFORMATION
IN SOME FOREIGN COUNTRIES

Abstract: the article discusses the controversial aspects of the regulation of lia-
bility for illegal trafficking of insider information in the criminal law of some developed
foreign countries: the USA, Great Britain, Germany, China, Japan, etc. The authors
investigate the features of the delineation of the signs of the subject of the crime, the
objective side, the subject, note the positive and negative aspects of the normative con-

struction of the corpus delicti.

Keywords: criminal liability, crime, economic activity, foreign criminal legisla-

tion, the subject of the crime, insider information.

Currently, in most foreign countries there are laws in one way or another directed
against the use of insider information in order to obtain illegal profits. Prohibitions are
established not only at the level of precedent or criminal (in some cases, sectoral) law,
but also with the help of corporate governance codes and other advisory documents. It
should be noted that in the States of the European Union, the norms concerning crimi-
nal liability for abuse of insider information differ very significantly from each other.
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Thus, the amounts of fines and types of punishments vary significantly (for example,
penalties in the form of disqualification, revocation of a license are not provided eve-
rywhere). In some States of the European Union, there is no criminal liability for dis-
closure of insider information by primary insiders, in others — for the same offenses
committed by secondary insiders, in some states it is not a criminal offense — market
manipulation [1, c. 62].

Traditionally, secondary insiders are understood as persons who have already re-
ceived information mediated by other entities. A special legal approach in many States
to the identification of signs of an illegal insider. We mentioned secondary insiders
above, but in the development of the position, we will say that the doctrinal controversy
regarding the signs of an insider as a general or special subject is actively developing
in foreign law. In chapter 3 of this study, we will consider these issues in more detail
in relation to the domestic criminal law [2, c. 78].

For example, in the UK, criminal liability for insider trading is regulated in the
Financial Services and Markets Act 2000 [3]. The subject of responsibility for transac-
tions of persons who are aware of facts unknown to the general public is specifically
defined — insider dealing («insider transaction» — this is the wording used by English
law). Thus, in Article 57 of the Law, an insider is described as a person: a) who received
information and was a director, employee or shareholder of the company that issued
the relevant securities; b) who obtained access to information as a result of employment
or due to his professional activity, or if the direct or indirect sources of information
were the persons specified in paragraph «ay. It follows from the above that the norm
defines an insider both as a special and as a general subject, which in our opinion is not
entirely correct. Moreover, the sanctions for what they have done are equivalent.

Indeed, in this case, according to paragraph «b» of this article, there is a possibility
of an ambiguous interpretation of such a concept as «a person who has gained access
to information as a result of or through employment or his professional activity." Is it
possible to recognize as an insider, for example, according to Article 57, a driver,
waiter or tailor who, during the performance of his usual duties, heard such information

from persons who owned it and discussed it during lunch or a taxi ride? There may be
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countless situations when one or another person accidentally receives information dur-
ing the performance of their professional duties. The study of judicial practice allows
us to conclude that the information accidentally obtained during the performance of
their professional duties also relates to the regulation of Article 57 of the Law. Such a
broad understanding of the subject of criminal insider trading is also characteristic of
domestic legislation. In addition, in order to be responsible for the use of such infor-
mation, it is not necessary to make any effort to obtain it.

The objective side of «insider dealing» according to Article 52 is expressed in: a)
making an insider transaction with securities (Article 52(3)); b) disclosure of relevant
internal information (Article 52(2)); c) assisting third parties in making an illegal in-
sider transaction with securities. As can be seen, in this case, criminal illegality is tied
exclusively to transactions with securities. For example, the use of insider information
in the currency or commodity markets does not fall under the scope of this article. This
is primarily due to the peculiarities of the functioning of market economic institutions
in England and its legal traditions. In this sense, the disposition of Article 185.6 of the
Criminal Code of the Russian Federation has much wider boundaries.

According to Article 52(3), a securities transaction will only be considered crim-
inal if it is carried out: 1) in a regulated market, 2) or if the person relied on a profes-
sional intermediary, or 3) acted as a professional intermediary himself. Article 59 of
the English Law defines a professional intermediary: «This is a person who offers him-
self to the public as a participant in a transaction for the purchase or sale of securities
or as an intermediary between persons involved in any securities transactions.” The
maximum penalty provided for by the legislation of England is quite severe: seven
years in prison and an unlimited fine if convicted on indictment [4, c. 89].

In Germany, according to the Securities Trading Act, insider information refers to
any accurate information about circumstances that are not publicly known, relating to at
least one issuer of insider securities or to insider securities themselves, which, made pub-
licly known, could have a significant impact on the stock market or the market price of an
insider security. It should be noted that this definition of insider information is more com-

plete and corresponds to the international one in comparison with the previously given
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ones. Under Australian law, a person holding undisclosed information about the compa-
ny's securities is prohibited from carrying out any transactions with securities if he knows
or should know that this information is not publicly available to interested investors and
may have a significant impact on the market price of these shares [5, c. 97].

In the People's Republic of China, the legislator operates with the concept of confi-
dential information, the Criminal Code of the People's Republic of China provides for the
responsibility of a person who owns confidential information concerning background
transactions, or who obtained such information illegally and used this knowledge to pur-
chase or sell securities, before the information influencing the issue, circulation on the
securities exchange, their value was officially opened, or divulged this information before
its official opening, under aggravating circumstances [5, c. 89]. In Japan, insider trading
Is considered to be an activity on the stock market using information containing important
information about these securities [2, c. 67]. Japanese legislation is more concise than Chi-
nese legislation, without additional optional features, which makes it difficult to distin-

guish insider information from non-insider information.
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